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Executive Summary

G 6 ¢ Ium&h rightsbased model of disability implies a shift from the substitute decision
making paradigm to one that is based on supported decisiakingbé

Y1 00Saa (2 WdzaGAOS ¥F2 N SaSNEGRIy A gr@Edtsih airh tyidestifyt S O (0 dz- |
how five European countries Bulgaria, Finland, France, Hungary and Irelgrmovide for equal

recognition before the law andccess to justicéor people withintellectual disabilitiesParticular

attention is paid toadults with intellectual disability who arander substituted decisicmaking
arrangementssuch as guardianshigws or wards of court system$he aim is to promote a ghto

supported decisionmakingand accessible justida line with the Wited Nations Convention on the

Rights of Persons with Disabiliti&RPD)

Currert laws and policies in each country are outlined and compareduding consideration ahe

role oflegal guardianggeneralsupport persons and judicial staffhe reportprovidesa comparative
examination of the barriers to access to justice in each jurisdi@imh at the level of th&european

Union (EU) This includes highlighting successful initiatives that can be seen to enhance the legal
capacity of adults with intellectual diability, including those undercurrent guardianship
arrangementsand to foster their access to justice on an equal basis with others

The research is the culmination of data gathering and research by all AJUPID pa@hiefs.
investigation was undertakebythe Centre for Disability Law and Polity{)I Galway in Irelanénd

KU Leuven in Belgiunhll country partners contributed to data gatherifigamely: Hand in Hand
Foundation in HunganKVPS in FinlandcEGAPEI in FranddFVB in IrelandFoundationNET in
Bulgariaand EASPDBY comparing national reviews and Vel activity, the report addresses a gap

in literature on how to implement rights to legal capacity and access to justice for persons with
intellectual disabilities.

Research Design
The report analyses EU regional activity against reviews of law and policy in each dfetipaftner

countries The reviews includeformation on any currently proposed reforms to the systems of legal
guardianship (including both plenary and partial guandhip).Particular reference was paid to the
relevant legal proceedings (for examplastatutory review of guardianship, revocation of
guardianship,property, and choice of where and with whom to live) wherever possible. This
included:

! Committee on the Rights of Persons with Disabilities, General Comment No. 1 — Article 12: Equal Recognition Before the Law, Paragraph

34, UN Doc. No. CRPD/C/GC/1, adopted at the 11™ Session (April 2014) para. 3.
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a) law, policy and p@G A OS 2y LISNB2ya 6A0GK AyidaSttSOidz ¢
assistance and to directly instruct legal representation;

b) legal standing of persons with intellectual disabilities to initiate a court or tribunal action
(in civil and administrative cas) or to make complaints to dispute resolution forums,
including arbitration and mediation mechanisms, and recourse to domestic complaints
YSOKIFyAayYa 2F a0 NBaz2NIlz AyOf dzRAy3d hYodzRa

c) legal mechanisms or practices in the justice system wiecfuire judges to personally
meet with people with intellectual disabilities who are the subject of a case and
regulations for this process;

d) rules of evidence and procedure which enable people with disabilities to give direct
testimony in court¢ and any egulations or reported cases involving the use of
interpreters, or other communication supportsincluding augmented and alternative
communication, facilitated communication, or total communication, and;

e) procedural accommodations which enable persons wiitieellectual disabilities to
participate in court proceedings including the design of court rooms and proceedings,
and the use of video testimony.

According to the UN Committee on the Rights of Persons with Disabil@RBE} Committgethe
CRPDnandates thereplacanent of systems of substituted decisienakingwith supported decision
making? As suchthe researchers were concerned withe options for challenging guardianship
arrangements, given that guardianship constitutes substituted decisiaking.Particular attention
wastherefore paid to: 4

a) procedures for challenging the appointments of guardians, specific decisions of guardians, or
review/removal of guardians;

b) introduction of less restrictive alternatives to guardianship to support individuals in the
exercise of their legal capacity (without removing their legal capacity);

c) data on numbers of cases where individuals:

- have successfully and unsuccessfully challenged theimippent of guardians;
- had guardians removed (comparing to failure of removal of guardians); and
- had legal capacity restored (comparing to failure of restoration of legal capacity).

Conclusionsind Recommendations
Overall, the researchighlightsthe interrelated nature of guardianship law and policy, and access to

justice for adults with intellectual disability. The five jurisdictions under consideration vary as to the
specific nature of their guardianship systems and in the available mechaftisshieving access to
justice.Yet in all countriedt is clear that governments are uncertain as to how they can fully realise
0 KS WLJI NJ Rte ZRPDaakhietiry the tBafsition from substitetl to supported decision

2 CRPD Committee, ‘Concluding Observations’,
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&Treaty|D=4&DocTypelD=5 last accessed 23 June 2014
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making Even governmentsvho are more advanced in this respect have remained cautious in
developing alternatives that would fully replace substituted decisiaking. Hence, abandoning
substituted decisionmakingas a cornerstone of laws relating to persons with intellectual disab
remains an ongoing challengideed, a principle finding of this report is thdtere remains a
O2yaARSNI o6f S WAirachiesivgSaygcask to justige aftleti@ recognition before the
law for adults with intellectual disability

To addres this gap,he report makes a number of recommendations which are summarised below.

1. That governments considémplementing ongoing mechanisms to replace the
framework ofguardianship, mental capaygiaissessments Y R W6 S & decigioff § SNB & i & ¢
makingwith a supported decisiomaking regimeThis could include:

a. undertaking law reform taeplace assessments of mental capacity with the
provision of supports to exercise legal capacity;
b. prioritising the will and preference of the relevant person witheifdctual
disabilityN>: G KSNJ G KIFy | WwWoSad AydiSNBadtaQ Y2RSt
c. developngsupported decisiommaking in policy and practid®/ drawing on the
emerging range of good practices being promoted internationally
d. making clear information and resourcagailableto support people to challenge
guardianship orders and arrange alternative supports that do not restrict legal 5
capacity.

2. That governments consider implementing ongoing mechanisms to promote access to
justice for people with intellectual disabilities. $huould include:

a. auditingspecift barriers in access to justider example, the lack of reasonable
accommodations regarding speech and language for people with intellectual
disabilities in legal proceedings;

b. collecting data on the types of support tha¢ople with disabilities are
requesting or availing of legal proceedings

c. ensuring that legal proceedingsrom courtrooms toadministrative tribunals
and reporting mechanismsare accessible to people with disabilities in general;

d. reforminglawssothat denial of reasonable accommodation is deemed by law to
be an act oflisability-baseddiscrimination

In conclusion, its important toemphasisehat guardians, curators, and tutors are often considered
as supportive, empowering and enabling towards adults with intellectual disabiliiesever,
according to the interpretation of the CRPD Committéee over-arching legal framework for
appointingguardians(and similarsubstitute decisiormakerg violatesthe right to equal recognition
before the law.Further, there is ample evidence showthat, in practice guardianship provisions
provide a troubling discretionary power to guardiangirecting the lives of those for whom they are
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legally empowered to make decisiofi$he paradoxical role of guardianship this transitional
period continues to challengeeople with disabilities and their familiegplicymakers, pmfessionals

and otherswishing to promote the rights of persons with disabiliti&his repot makes inroads to
resolving thae tensiors.

% See generally, Mental Disability Advocacy Centre, ‘Legal Capacity in Europe Legal Capacity in Europe: A Call to Action to Governments
and to the EU,” Author, October 2013 <mdac.info/sites/mdac.info/files/legal_capacity_in_europe.pdf> viewed 10 December 2014
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1. Introduction

w1 00Saa G2 WdzadAOS F2NJ t SNER2ya 6A0GK Limprévet SO0 dzt
knowledge about and foster access to justice for adults with intellectual disabilities in five
participating countriesBulgaria, Finland, France, Hungary and Ireland. The pregetts to address

the factthat many adults with intellectual disalties are placed under guardiansHipe measures,

and there is a lack of information about how current legal systems provide adults witheattell
disabilitieswith the right to effective access to justice with appropriate accommodatidteere is

also a dearth of information on how to implement the UN Convention on the Rights of Persons with
Disabilities (CRPD) and on the implications of the rights to legal capacity and access to justice of
persons with intellectual disabilities for legal guardiasgport persons and judicial staffhis report

aims to address this gap.

Thisreport analyses the extent to whickdults with intellectual disabilities have access to the justice
system and what role the guardians and support persons have in the progsedi key element of
this analysis is comparing the theory and practice collected from the five countries with the
provisions of the CRPD including its authoritative interpretation bylutNetreaty bodies, such as the
CRPD Committee.

1.1 Report Overview

7
The report will be structured in the following way. The introductory chapter will provide general
information about the research design. Section 1.2 will provide background to the general area and
Section 1.3 will provide further context lgyvingan overiew of relevant humamights standards, at
the international and regional level. From this basis in international human rights law Section 1.4 will
proceed by setting out the guiding principles for the report. These principles provide dekigh
concepual overlay by which to examine the current law, policy and practice in each partner country,
and to help to envisage new ways forward. The introduction chapter will then end with a section that
details the methodology used in this report.

Chapter 2 willexplore the different legal systems in each of the five partner counti8silgaria,
Ireland, France, Finland and Hungary. It will compare and contrast jurisdictions and examine how
access to justice and the right to equal recognition before the law is not being secured under
current law and policy. Throughout, the report also seeks to convey the various alternative
arrangements that are being developed in each country, so as to capture innovative ideas in law and

policy.

4 See eg, Mental Disability Advocacy Center, Legal Capacity in Europe. A Call to Action to Governments and to théEdapest, MDAC,
2013

® According to a study from 2007, ‘access of people with intellectual disability to rights and justice is by no means guaranteed [in eight
European countries: Spain, Sweden, Poland, Germany, France, Belgium, the Netherland and Slovenia].” Inclusion Europe, Justice, Rights
and Inclwsion for People with Intellectual Disability, 2007, 30, see
<http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1279&context=gladnetcollect> last accessed on 19 September 2014
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Chapter 3focuses on exigtig or proposed elements of compulsory training for legal guardians and
support persons on the rights of adults with intellectual disabiljtieecluding communication
supports that exist in current law and policy in each country

Chapter 4focuses on exiig or proposed elements of compulsory training for officials in the justice
system (lawyers, judges, clerks, notaries, etc.) on the rights of persons with intellectual disabilities
and effective communication techniques.

Theconcluding chapter, Chaptér, draws together the major themes of the report as a whole, and
advances both specific and general recommendations for achieving rights to access justice and to
have equal recognition before the law for adults with intellectual disability.

For ease of nderstanding, Annex Il contains a glossary of terms, which provides a useful reference in
understanding the terminology of the field.

1.1 Background

The catalyst for the AJuP|Doject is the United Nations Convention on the Rights of Persons with
Disabilities (CRPD). Two key Articles in particular, inform this study: Article 12 (the right to legal
capacity and equal recognition before the law) and Article 13 (access to justidbe terms of the
'YAGSR blGA2ya /2YYAGGSS 2y GKS wAa3daKda 2F t SNAZ
NEO23yAdAzy 2F GKS NAIKG G2 £S3Lt OFL) Omdiegra
interconnectedness of these fundamextights is explored with reference to domestic andigel

law and policy throughout this report.

The EU ratified the CRPD in 2010 and is obliged to comply in those areas which fall under EU
competences. In 2010 the European Commission clearly infcatel Kighié sudh as equal
NEO23ayAlGA2yY o0STF2NB (GKS flIg 6! NOAOES mMHO | yR I OO¢
the EU’ The European Disability Strategy 20i01v n dzy RSNI Ay Sa GKFd wo! | C
supplement national polies and programmes to promote equality, for instance by promoting the

O2y F2N¥AGe 2F aSYoSNI {GFGS tS3aArat | M gectignyof t S €
the Strategy also outlines the aim d¢e)adicate discrimination on grounds of disalilin the ELE®

Articles 12 and 13 have also been highlighted as priority activities in other regional European activity.
The Council of Europe, for example, in its 2@085Disability Action Plan, urges Member States of
the Council of Europe to ensuiieer alia, that:

& Committee on the Rights of Persons with Disabilities, General Comment No. 1 — Article 12: Equal Recognition Before the Law, Paragraph
34, UN Doc. No. CRPD/C/GC/1, adopted at the 11" Session (April 2014).
" European Commission, Commission staff working document, Accompanying the Communication from the Commission to the European
Parliament, the Council, the European Economic Social Committee and the Committee of the Regions, European Disability Strategy 2010-
2020: A Renewed Commitment to a Barrier-Free Europe. Brussels, 15.11.2010. SEC(2010) 1323 final. Para 3.1.2.2
8 European Commission, Communication from the Commission to the European Parliament, the Council, the European Economic Social
Committee and the Committee of the Regions, European Disability Strategy 2010-2020: A Renewed Commitment to a Barrier-Free Europe.
gBrusseIs, 15.11.2010 COM(2010) 636 final SEC(2010) {SEC(2010) 1323} {SEC(2010) 1324}. Para 2.1.3

Ibid.
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XGKS NARIKIG 2F LISNB2YAEA 6AGK RAAlIOAfTAGASA (2

others, that measures concerning them are individually tailored to their needs and that they
may be supported in their decision making by a supperson®®

Further, states must ensure that;

X LIS 2 pldkce® under guardianship are not deprived of their fundamental rights (not least
0KS NAIKGA (G2 OXB6 OoONARYy3d fS3IFE LINRPOSSRAYy3aA
to exercise those rights, that they are afforded appropriate support, witlibeir wishes or
intentions being superseded.

Directives to implement supported decisiomakingare reflected elsewhere in general EU law and
policy activity, including reports by th@ommissioner for Human Rights of the Council of Eutbpe,
judgments of the European Court of Human Righ&s)d documents of the European Union Agency
for Fundamental Right$.

There appears to be uncertainty among States Parties to the CRPD as to implementing Articles 12
and 13 of the CRPD. This is particuldréy case with regards to guardianship law. Governments face
multi-level challenges, including legal, economic and attitudinal barriers when it comes to
implementation of the rights to legal capacity and access to justice for persons with disabilites.
would suggest that there ia considerableéimplementation gapregarding Articles 12 and 13 of the
CRPDThe research in this report is directed to addressimg gap in law and policy.

For its part, the CRPD Committee mapeatedly directecgovernments to review guardianship and

to take actions to replace guardianship laws with supported decisiaking™ The first General
Comment of the CRPD Committee elaborates on this directive, and indicates that guardianship laws
inherently restrict thelegal capacity of persons with disability on an unequal basis with otfhi@te
European Commission has also considered the need to separate guardianship and supported
decisionmaking processes. In the European Commission Staff Working Document accombayin
European Disability Strategy 202020, for example, a commissioned study by the European
Foundation Centre recommended that

%0 Council of Europe - Parliamentary Assembly, Access to rights for people with disabilities and their full and active participation in society,
Resolution 1642 (2009). Adopted by the Assembly on 26 January 2009, Para 7.1.

Y |bid. Para 7.2.

12 See eg. Commissioner for Human Rights of the Council of Europe, ‘The right of people with disabilities to live independently and be
included in the community. Issue Paper commissioned and published by Thomas Hammarberg, Council of Europe Commissioner for Human
Rights’ CommDH/IssuePaper(2012)3 12 March 2012; Commissioner for Human Rights of the Council of Europe, ‘WHO GETS TO
DECIDE? Right to legal capacity for persons with intellectual and psychosocial disabilities’ Council of Europe,
CommDH/IssuePaper(2012)2.

3 See eg. Lashin v Russi&2012) ECHR 63; MS v Croatia(2013) ECHR 378; Sykora v The Czech Republic; DD v Lithua(s612) ECHR
10; Stanev v Bulgarig2012) ECHR 46; Seal v UK(2010) ECHR 1976.

' Fundamental Rights Agency, ‘Legal capacity of persons with intellectual disabilities and persons with mental health problems,” Vienna,
July 2013 <http://fra.europa.eu/en/publication/2013/legal-capacity-persons-intellectual-disabilities-and-persons-mental-health-problems>
viewed 3 September 2013.

15 CRPD Committee, ‘Concluding Observations’,
<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatylD=4&DocTypelD=5> viewed 23 June 2014

6 Committee on the Rights of Persons with Disabilities, above n 1
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Legislation should be revised to abolish restrictive guardianship laws and policies. Measures
should be taken to ensure aess to supported decisiemaking, whereas effective
safeguards to ensure that assistants do not abuse their position should be estabfished.

The report emphasized the need to distinguish guardianship and supported detiaking
processes

A large numler of Member States continue to operate restrictive guardianship laws and
policies. Where legislative reforms provide for personal assistants to support people with
disabilities in decisiomaking, the distinction between such assistants and guardianetis n
clear enough?

At the same time, the European Foundation Centre describe the establishment of the support model
2F | NI A ©¢odplemtas® | AB oD FAAAWRSNI A2y 2F RATTFSNB
Wlearlydetermined inconsultationwith key actors, and (which) should beaduallyh Y LJX SY8y i SR

a

y U
P Q

LyOfdzaA2y 9dzNRBLIS KI @S NBO2YYSYRSR GKFG {41 das t

newly adopted supported decisiemaking systemXtraditional guardianship measures on the basis

of appropriate law reforms should be reviewed for all cases and should progressively be replaced by

the supported decisioY | {1 Ay 3 e aiGSYoQ

¢CKA&a AYONBYSyidlFfAaald LRaAGAZY 02y iN&E S GUNMAKK {iXSS
beforethef 6 KIF & | f2y3 KAAG2NE 2F NBUDGHstematoay | a |
human rights law, civil and political rights are subject to immediate realisation and not progressil@
realisation. As such the CRPD Commitlgects States Partiei§ 2akelsteps to immediately realize

GKS NAIKGA SAGKAY ! NIAOES muI AyOfdRAFI (KS NAIK

¢KS FIOG GKIFG GKA& RA&AONBLIyOe SEAalGa o0SieSSy
reform activity shold not come as a surprise. It is generally agreed that no jurisdiction in the world
can claim to be fully compliant with Article 12 of the CRPD.

Having provided background to the aims of this project, the next section will provide an outline of
human rights standards on the rights to recognition of legal capacity and access to justice.

7 European Commission, above n 2, 31

8 Jpid

® European Foundation Centre, Study on challenges and good practices in the implementation of the UN Convention on the Rights of
Persons with Disailities, VC/2008/1214author 2010) 93

% They also direct States Parties to “(r)eview all national laws in light of Article 12 and to ensure that the right to self-determination and to
equal recognition before the law without discrimination on the basis of disability is enshrined in the law.” Inclusion Europe, Key Elements of
a System for Supported Decisibtaking: Position Paper of Inclusion Europe: Adopted at the General Assembly(20€®r 2008) 6
<http://www.inclusion-europe.org/documents/Position%20Supported%20Decision%20Making%20EN.pdf> viewed 10 October 2012

2! Committee on the Rights of Persons with Disabilities, General Comment No. 1 — Article 12: Equal Recognition Before the Law, Paragraph
34, UN Doc. No. CRPD/C/GC/1, adopted at the 11" Session (April 2014).

2 |bid (emphasis added).

% See eg, European Commission, above n 3, 25.
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1.2 Overview of Relevant Human Rights Standards

This sectiorwill providea short overview of thestandards orlegal capacity and access to justiny
focusing onthe CRPD at the level of the United Natiotlee commitments of the European Union,
and the Council of Europe level standards.

CRPIz United Nations

Three out of the five countries, namely Bulgaria, France and Hungary ratified the CRPD and the
remaining two countries, Finland and Ireland, signed the CRB&h Finland and Ireland have
already indicated their intention to ratify the CRPD and amend thgislation to ensure compliance

with the CRPD before ratificatidn.

Having and enjoying legal capacity are the prerequisites of being recognised dsofitgrs in all
aspects of life including in the field of the right to access to jusfiée. such, ta CRPD obliges States
to

9 recognize that persons with disabilities enjoy legal capacity on an equal basis with others in
all aspects of lifé’

9 takeappropriate measures to provide access by persons with disabilities to the support they
may require in exercising their legal capadéfty;

1 ensure effective access to justice for persons with disabilities on an equal basis with others,
including through theprovision of procedural and ageppropriate accommodations, in order 11
to facilitate their effective role as direct and indirect participants, including as witnesses, iA———
all legal proceedings, including at investigative and other preliminary stages;

1 promote appropriate training for those working in the field of administration of justice,
including police and prison staff.

Although many legal measures exist concerning the rights to legal capacity and access to justice in
the European Union, Council of Bpe and in the United NationSi KS / wt 5Qa LJdzNLJ?2 &

2 Bulgaria ratified the CRPD on 22 Mar 2012; France ratified the CRPD on 18 Feb 2010; Hungary ratified the CRPD on 20 Jul 2007.
Finland and Ireland signed the CRPD on 30 Mar 2007. France however made a ‘declaration’ with regard to Article 29 of the CRPD, and
implicitly to Article 12, stating that legal capacity may be restricted in accordance with the modalities provided for in article 12 of the
Convention. The European Union has also become a State Party to the CRPD and by the ‘formal confirmation’ the EU is obliged to comply
with the Convention in those areas which fall under EU competences.

% European Union Agency for Fundamental Rights (FRA), Fundamental rights: challenges and achievements in 2@d@yal Report 2012,
Luxembourg, Publications Office of the European Union, 2013, 140

% For a detailed analysis of the right to access to justice see: Eilion6ir Flynn and Anna Lawson, ‘Disability and Access to Justice in the
European Union: Implications of the United Nations Convention on the Rights of Persons with Disabilities’ in Lisa Waddington, Gerard
Quinn and Eilionéir Flynn (Eds), European Yearbook of Disability Law: Volumdmtersentia, 2013, 7-43

" CRPD Article 12(2)

% |bid Avrticle 12(3)

% |bid Article 13(1)

% |bid Article 13(2)

% For an overview of these instruments see: European Union Agency for Fundamental Rights (FRA), Access to Justice in Europe: an
overview of challenges and opportunitiésixembourg, Publications Office of the European Union, 2011; European Union Agency for
Fundamental Rights (FRA), Legal capacity of persons with intellectual disabilities and persons with mental health probie®rabourg,

Publications Office of the European Union, 2013.
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emphasise the universality of these rights by claiming thihitpersons with disabilities shall be
guaranteed the full and equal enjoyment of all human rights and fundamental freetfoms

The CRPD COA 1 i SS dzy RSNX Ay Sa GKIFIG WGKS NBO23IAyAlAZzZY
I O0S&aa G2 2dza i A0Kus, Histrimhatofy@denidiSot legsl Cepacity @nd denial of the
right to support in the exercise of legal capacity is a violatiohonly of Article 12 (Equal recognition
before the law) and 5 (Equality and ndiscrimination) of the CRPHbut may violate Article 13
(Access to justice) too. Failure to provide reasonable accommodation, which is a form of
discrimination, may also Miate the right to access to justice. Moreover, Article 9 (Accessibility) of the
CRPD plays a key role when it comes to the exercise of the right to access to justice since it provides
for access to information and communication; which involieggr alia, accessible multimedia as

well as written, audio and plailanguage. If these accessible formats are not available for persons
with intellectual disabilities, both Articles 9 and 13 will be violated.

Indeed, barriers to access to justice are numerdaadinclude lack of available and affordable legal
representation that is reliable; inadequacies in existing laws effectively protecting persons with
disabilities; lack of adequate information; limited popular knowledge of rights; lack of adequate legal
aid gstems and limited public participation in reform programnitAs long as persons with
disabilities face either these kinds of obstacles or others to their participation in the justice system,
they \gvill be unable to assume their full responsibilities asnhers of society or vindicate their
rights®’

The UN Committee on the Rights of Persons with Disabilities has reviewed 13 State$®pariés 12
September 2014 and have found thihiere is a considerable implementation gap regarding articles

12 and 13 of th CRPDConcluding observations of the CRPD Committee showS3taes do not

have a clear idea as to implementing these articles of the CRPD and governments are facing multi
level challengesncluding legal, economic, and attitudinal barriers when it esrto implementation

of the rights to legal capacity and access to justice for persons with disabilities. The CRPD Committee
has realised this implementation gap and formulated recommendations on article 12 to each of the
13 States whose compliance it hews far reviewed. Access to justibelated recommendations were

made by the CRPD Committee in almost all of the Concluding Observations, and States have been
repeatedly directed to replace guardianship and other systems of substituted deaisikimg with
supported decisioY F { Ay3d CAylfter GKS /wt5 /2YYAGGHISSQa
the CRPD, was designed explicitly to resolve ongoing confusion about the right to equal recognition
before the law, including particularly, the right to suppdor the exercise of legal capacity on an

2 CRPD Cf. Article 1
zz CRPD Committee, General Comment on Article 12 of the CRPdopted on 11 April 2014. CRPD/C/GC/1. Para 38

Ibid 32
% Martin Abregu groups these barriers into two categories: operational (e.g. the quality of legal assistance has been traditionally related to the
payment of lawyers’ fees) and structural (e.g. the lack of awareness of those vulnerable groups of their right to claim their rights). Martin
Abregt, ‘Barricades or Obstacles: The Challenges of Access to Justice’ in Rudolf V. Van Puymbroeck (ed), Comprehensive Legal and
Judicial Development: Toward an Agenda forustland Equitable Society in the*aTentury Washington, World Bank, 2001, 53-69
% United Nations Development Program, Access to Justice, Practice NgMew York: United Nations 2004) 4
% Stephanie Ortoleva, ‘Inaccessible Justice: Human Rights, Persons with Disabilities and the Legal System,” ILSA Journal of International
and Comparative Lay2011) 17:2, 286
% These States parties are Tunisia, Spain, Peru, Argentina, Hungary, China, Paraguay, Austria, El Salvador, Australia, Sweden, Costa Rica,

and Azerbaijan.
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equal basis with others. Nonetheless, this General Comment is too recent to be seen to have driven
changes in law and policy since formal adoption by the CRPD Committee. As such, States continue to
face aconsidéro f S WAYLIX SYSy Gl GA2y 3IFLIQ NBIFNRAy3I £S3lft
with disabilities.

The CRPD Committee emphasises that overcoming access to justice related barriers are relevant in
the context of the rights of persons with disabilitisd clarifies that
1 persons with disabilities must be recognized as persons before the law with equal standing in
courts and tribunals;
1 persons with disabilities shall have access to legal representation on an equal basis with
others;
1 persons with disabilies shall have the opportunity to challenge interference with their right
to legal capacity;
persons with disabilities shall have the opportunitydiefend their rights in court
personswith disabilities must be granted legal capacity to testify on an equal basis with
others;
1 persons with disabilities must be provided with access to support in the exercise of legal
capacity and;
9 the judiciary must be trained and made aware of their adtiign to respect the legal capacity
of persons with disabilities, including legal agency and starfding.

=a =

European Union 13

The European Union ratified the CRPD in 2010 and became a State party to the Convention. Thus, the
EU is obliged to comply withthe GRP Ay (G K2&aS | NBFa oKAOK TFIFff dzyRSN
on the implementation of the UN Convention on the Rights of Persons with Disabilities by the
9dzNRB LISIY ' yA2YyQ (GKS 9dzNRBLISIY /2YYAadaaAzy dzyRSNI Ay
1 has no competence to regulate thaigstion of legal capacity; this rests with the Member
States?’
1 shares competences with the Member States in the area of freedom, security and justice
which is relevant for the implementation of Article 13 of the CRPD.

In 2010 the European Commission ®lda & A y R A eleils BdR muciKduahtitadivié Europeide

information about rights such as equal recognition before the law (Article 12) and access to justice

O! NIAOES mMouX odzi GKSNB | NB Of SFiOnck sgiin, Oisthd 2y a
findings of this study that would be an effective initial step to build a proper statistic report at the

national and European level of current guardianship practicEeg European Disability Strategy

2010H n H 1 dzy RS NU aktirowall supgoit dand sugplement national policies and programmes

* CRPD Committee, General Comment on Article 12 of the CRPD, Paras 38-39

0 European Commission, Commission staff working document, Report on the implementation of the UN Convention on the Rights of
Persons with Disabilities (CRPD) by the European Union. Brussels, 5.6.2014. SWD(2014) 182 final, para 68
http://ec.europa.eu/justice/discrimination/files/swd_2014_182_en.pdf last accessed 2 September 2014.

“ Ibid, para 71

*2 European Commission, Commission staff working document, Accompanying the Communication from the Commission to the European
Parliament, the Council, the European Economic Social Committee and the Committee of the Regions, European Disability Strategy 2010-
2020: A Renewed Commitment to a Barrier-Free Europe. Brussels, 15.11.2010. SEC(2010) 1323 final. Para 3.1.2.2
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to promote equality, for instance by promoting the conformity of Member State legislation on legal

OF LI OAaGe oAlGK & KEs iditial pldn2oyh@énéni the Bardpean Disaiy Strategy

2010H nHANY GKS 9dzNRBLISIY [/ 2YYA &iseAavgfendsdt dnbrig emberd vy G S N
{dFriSae 2F (GKS ySSR (2 AYLNRGS I O0OOSaaroAtArite 27F
among [Member States] on the need for proper assise regarding access to legal documents and

LINE OS R'dzNB & d¢

Even before 2010,he Commission called on Member States several times to share good practices
especially in the field of implementation of the right to legal capatity).KS [/ 2YYA&daA2y
engagemenh to legal capacity related issues is shown by the funding provided foagression

countries under theEUPERSON projewthich aims to increase the capacity of Balkan (and Turkish)

Civil Society Organisations to advocate for and monitor law reforms in the area of legal c&pacity.
Concerning the right to access to justice for persons with disabilities, the EU adopted several legal
measures in the field of criminal proceedirfgsowever civil and administrative procedures were

not reflected on by these legal instruments.

Council ofEurope

Member States of the Council of Europe are explicitly urged by the-2006Disability Action Plan,

I R2LIGSR o6& GKS /2YYAGGSS 2F aAyAaliSNB o0ST¥2NB (K
to justice for persons with disabilities on &lj dz £ o | & A & In 2008, khe Radlidr@ ity d ¢
laasSyofe AYyPGAGSR aSYoSNI {GFrdGSa (2 a3da NryaSS Gkl
OF LI OAaAde 2y Lty Slidzt o aia®inpddeto aclides s, né Y4 S N&
Parliamentay Assembly underlined that Member States have to ensure, inter alia, that T

'da™y

f the NAIKG 2F LISNB2Yya oAGK RAaAlFOAtTAGASA (2 avYl |
others, that measures concerning them are individually tailored to their needs and that they
Y& 065 adz2LLRNISR Ay GKSANI RSOA&aA2Y YI1Ay3 oé
& X LIS 21adedunded guardianship are not deprived of their fundamental rights (not least
0KS NAIKGEA (G2 wXB8 ONRy3d fS3IFf LINRPOSSRAYy3IA X!
to exercise those rights, that they are afforded appropriate support, withoatrttvishes or
AyiSyiizya o08Ay3d adZaISNESRSR®E

3 European Commission, Communication from the Commission to the European Parliament, the Council, the European Economic Social
Committee and the Committee of the Regions, European Disability Strategy 2010-2020: A Renewed Commitment to a Barrier-Free Europe.
Brussels, 15.11.2010. COM(2010) 636 final. Para 2.1.3

“* European Commission, Commission staff working document, above n 3

> See Disability High Level Group reports from 2008 and 2009

“6 For information on the EU-PERSON project, see http://www.eu-person.com/ last accessed 2 September 2014.

4" European Commission, Commission staff working document, Report on the implementation of the UN Convention on the Rights of
Persons with Disabilities (CRPD) by the European Union, Brussels, 5.6.2014. SWD(2014) 182 final, Paras 72-77.

8 Recommendation Rec(2006)5 of the Committee of Ministers to member states on the Council of Europe Action Plan to promote the rights
and full participation of people with disabilities in society: improving the quality of life of people with disabilities in Europe 2006-2015
(adopted by the Committee of Ministers on 5 April 2006). Para 3.12.2.i

9 Council of Europe - Parliamentary Assembly, Access to rights for people with disabilities and their full and active participation in society,
Resolution 1642 (2009), adopted by the Assembly on 26 January 2009.

% |bid, Para 7.1

* Ibid, Para 7.2
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The European Convention on Human Rights (ECHR) does not mention the right to legal capacity;
however, article 8 of the ECHR provides a right to respect for one's private and family life. The
European Court of #nan Rights (ECtHR) issued a Factsheet on mental health in 2013 and
highlighted how the question of legal capacity falls under article 8 of the BZRBgarding the right

to access to justice, article 6 of the ECHR plays a key role which protects the dgfatir trial. The

9/ Glw ClFLOlakSSi 2y Wt SNE2ya 6AGK RAaAlFOAfTAGASEA |
ECHR was violated as a result of restriction or denial of legal capacity and placement under
guardianship.

In the case oBhtukatirov v. Russtathe applicant was deprived of his legal capacity and was placed
under plenary guardianship. Mr Shtukaturov was not notified about the proceedings which were
launched in order to place him under guardianship; he was denied to appeal hésngatunder
guardianship because he lacked legal standing to initiate legal proceedings. He was placed in a
psychiatric hospital against his will and during his stay in this institution he was even denied to meet
a lawyer. The ECtHR held that there hadrbaeviolation of both Articles 6 and 8 of the ECHR.

In the more recent case dBtanev v. Bulgarfali KS F LILIX AOF yidQa fS3Ft O LI (
consequently he was placed under partial guardianship. Mr Stanev was sent to live in a social care
institution against his will. Although he made several requests to his guardian in order for him to be
released from partial guardianship and to be able to leave the social care institution, his requests

were constantly refused. Mr Stanev could not apply diretttlg court to seek restoration of his legal

capacity. The ECtHR held that there had been a violation of Article 6 of the ECHR. 15

1.3 Guiding Principles

In order to measure legislation and practice, the following human rights standards are identified
basedoi KS / wt5 FyR GKS /wt5 /2YYAGGSSQa Ay UGSNLINBGL

i. persons with intellectual disabilities enjoy legal capacity on an equal basis with others;

il. enjoyment of legal capacity by persons with intellectual disabilities is ensured in all
aspects of life includintihe right to access to justice;

iii. persons with intellectual disabilities are provided with access to support in the exercise
of legal capacity in all areas of life including the right to access to justice;

iv. addzLILI2 NI YSI adzNBa NBaLkdreferenkeS; LISNE 2y Qa NAIKG

V. effective access to justice is ensured for persons with intellectual disabilities;

Vi. procedural and agappropriate accommodations are ensured for persons with
intellectual disabilities;

Vil. reasonable accommodations are ensured for persons witdllectual disabilities in the

field of access to justice;

%2 European Court of Humna Rights, Factsheet — Mental Health, May 2013, http://www.echr.coe.int/Documents/FS_Mental_health ENG.pdf
last accessed 2 September 2014

%8 Shtukaturov v. Russiépplication No 44009/05, judgment of the Chamber of 27 March 2008

% Stanev v. BulgariaApplication No. 36760/06, judgment of the Grand Chamber of 17 January 2012
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viii. persons with intellectual disabilities are enabled to take part in proceedings as direct and
indirect participants

iX. persons with intellectual disabilities are provided with access to informatiod a
communication

X. the judiciary is trained about their obligation to respect the rights of persons with

intellectual disabilities.
1.4 Methodology

This research was undertaken by compiling and compditirgiture regarding domestic law in each
country and in international human rights law. The literature reviews spanned between the dual
focus of the AJUPID project on 1) equal recognition before the law, including the right to exercise
legal capacity oran equal basis with other@Article 12 CRPDand 2) access to justiqérticle 13
CRPD)

This AJUPID project report analyses EU regional activity against reviews of law and policy in each of
the five partner countries, as compiled by AJuBidl society partner organisations. The reviews
include information on any currently proposed reforms to the systems of legal guardianship
(including both plenary and partial guardianship). Particular attention was paid to the following:

d) procedures forchallenging the appointments of guardians, specific decisions of guardians, or
review/removal of guardians; 16

e) introduction of less restrictive alternatives to guardianship to support individuals in the
exercise of their legal capacity (without removing tHe@al capacity);

f) data on numbers of cases where individuals:
- have successfully and unsuccessfully challenged the appointment of guardians;
- had guardians removed (comparing to failure of removal of guardians); and
- had legal capacity restored (comparingféilure of restoration of legal capacity).

Particular reference was paid to the relevant legal proceedings (for exarsialieitory review of
guardianship, revocation of guardianshimoperty, and choice of where and with whom to live)
wherever possibleThis included:

) e LREAOE YR LINFYOUGAOS 2y LISNE2Yya 6A0GK
assistance and to directly instruct legal representation;

g) legal standing of persons with intellectual disabilities to initiate a court or tribunadracti
(in civil and administrative cases) or to make complaints to dispute resolution forums,
including arbitration and mediation mechanisms, and recourse to domestic complaints
YSOKFyAayYa 2F a0 NBaz2Nlz AyOf dzZRAYy3 hYodzRa

h) legal mechanisms or pectces in the justice system which require judges to personally
meet with people with intellectual disabilities who are the subject of a case and
regulations for this process;

i) rules of evidence and procedure which enable people with disabilities to greetdi
testimony in court¢ and any regulations or reported cases involving the use of
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interpreters, or other communication supportsincluding augmented and alternative
communication, facilitated communication, or total communication, and;

i) procedural accommodations which enable persons with intellectual disabilities to
participate in court proceedings including the design of court rooms and proceedings,
and the use of video testimony.

By comparing national reviews and H8el activity, the reporaddresses a gap in literature on how
to implement rights to legal capacity and access to justice for persons with intellectual disabilities.

Thenational leveliterature reviewincluded academic literature, and grey literature. While academic
literature is formally published and is widely accessible, grey literature is not published commercially
and this is why itaccessibilitcan belimited. Academic literature may include:

1 legal texts

f judgments of national courts

1 Books including monographs, book of essays etc.

1 Academic journals with different types of articles (journal article, book review, research
report etc.)

In our caséyrey literatur€dncludes:

9 civil society documets (e.g. policy papers, submissions, statements, shadow reporti
submitted to UN Treaty bodies especially to the CRPD Commiittee to other bodies e.g. !
European Committee of Social Rightstc.).

1 governmentdocuments (e.g. studies, State reports submitted to UN Treaty bodies especially
to the CRPD Committee and to other bodies e.g. European Committee of Social Rights, etc.)

91 other (e.g. documents of ombudspersons).

The literature review was designed to assisthe following respects:

1 understanding how persons with intellectual disabilities are supported in the fields identified

under the material scope of the project;
1 having a clear picture about the current legal system on guardianship and supported
decison-making;
identifying gaps in the legislative and the practical (implementation of legal measures) levels;
O2YLI NAYy3 FyR O2yiNIadAy3d RAFFSNBYUG I dziK2NEQ
identifying patterns or trends in the literature;
highlightingquestions left unanswered;

= =4 =4 =

® It can be argued that legal texts and court judgments belong to academic literature and/or to grey literature. See:
https://dspace.library.uvic.ca/bitstream/handle/1828/3221/2010-01-GL11L ines-AreLegal Texts.pdf?sequence=1 last accessed 2 September
2014

% United Nations Office of the High Commissioner for Human Rights, ‘Sessions for CRPD - Convention on the Rights of Persons with
Disabilities” http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD last accessed 2 September 2014

57 See eg. European Committee of Social Rights (ECSR), Committee of Europe,
http://www.coe.int/t/dghl/monitoring/socialcharter/ecsr/ecsrdefault _en.asp last accessed 2 September 2014
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1

T

explaining how the AJuPID Project can contribute to improve the right to access to justice for
persons with intellectual disabilities;

considering how those acting as legal guardians can contribute to a shift toward supported
decisionmaking as a basis for law and policy including the abolition of partial and full
guardianship; and,

considering howo replace regimes of substitute decisiomaking by supported decisien
making.

On the basis of these concerns, a template was eg&br undertaking a comparative review of the
literature regarding each country. National partners in the AJuPID project were then invited to use
the template in order to conduct a literature review regarding relevant national law and policy and
(where reguired) translate the review into English.

In order to research and compile literature at the European léwASPD was invited to undertake a
similar literature view, using the same template. The methodolimgythe Europewide reviewwas
the same aghe nationatlevel reviews, yet the literature was broader. Additional literature included

legal

texts of the EU and the CoE, documents of the Commissioner for Human Rights of the CoE,

judgments of the European Court of Human Righ&d relevant documets of the European Union
Agency for Fundamental RigtifsThe compilation of comparison of the literature review and the
legal systems were then undertaken with a view to:

=4 =4 =4 =8 -4 -8 -8 9

SELX FAYyAy3a GKS SEAadGAYy3 af STt ¢ LNE@SOGAzé £l
DA

O2YLI NAYy3 FyR O2yiN)}&ald RATFTFSNBY(H | dzi K2 NA
group authors who draw similar conclusions

note areas in wieh authors are in disagreement

identify patterns or trends in the literature

highlightgaps in the legislative and the implementation levels

identify questions left unanswered

conclude by summarising what the literature s&ys.

The template used for the national and regional analysis invited researchers to first survey relevant
national andregional reports from existing research in the fiélénd provide any new information

or updates (from 2010) on particular issues. The template then asked for information on any
currently proposed reforms to the systems of legal guardianship (including both plenary and partial
guardianship). Particular attéion was paid to the following:

% See eg, http://www.coe.int/en/web/commissioner/documents;jsessionid=27DC229863690C47440C5FBE916D6161 last accessed 12
September 2014

% See eg

http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"documentcollectionid2":["GRANDCHAMBER","CHAMBER accessed 12
September 2014

8 See eg, http://fra.europa.eu/en/publication/2013/legal-capacity-persons-intellectual-disabilities-and-persons-mental-health-problems last
accessed 2 September 2014
81 C.f. http://www.unimelb.libguides.com/content.php?pid=87165&sid=648279 last accessed 2 September 2014

62 For existing research in the field, see Academic Network of European Disability Experts, ‘DOTCOM’ http://www.disability-
europe.net/dotcom last accessed 2 August 2014.
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g) Procedures for challenging the appointments of guardians, specific decisions of guardians, or
review/removal of guardians;

h) introduction of less restrictive alternatives to guardianship to support individuals in the
exercise of their legal capacity (without removing their legal capacity);

i) data on numbers of cases where individuals:
- have successfully and unsuccessfully challenged the appein of guardians;
- had guardians removed (comparing to failure of removal of guardians); and
- had legal capacity restored (comparing to failure of restoration of legal capacity).

Partners were then invited to provide information on the participation obple with intellectual
disabilities in the justice system and provide any updates from existing reports on the specific issues
in civil and administrative proceedings. Particular reference was paid to the relevant legal
proceedingsgtatutory review of guedianship, revocation of guardianshigoperty, choice of where

and with whom to live) wherever possible, including:

ayflgs LREAOE IyR LINIOGAOS 2y LISNE2YyAa 6AGK
assistance (including eligibility for free legald) and to directly instruct legal
representation;

b) legal standing of persons with intellectual disabilities to initiate a court or tribunal action
(in civil and administrative cases) or to make complaints to dispute resolution forums,
including arbitratbn and mediation mechanisms, and recourse to domestic complaints
mechanisms of last resort, including the OmbudsniNational Human Rights
Institutions 19

c) legal mechanisms or practices in the justice system which require judges to personally

meet with people with intellectual disabilities who are the subject of a caswd a
regulations for this process

d) rules of evidence and procedure which enable people with disabilities to give direct
testimony in court¢ and any regulations or reported cases involving the w$e
interpreters, or other communication supportsincluding augmented and alternative
communication, facilitated communication, or total communication

e) procedural accommodations which enable persons with intellectual disabilities to
participate in court proceedings including the design of court rooms and proceedings,
and the use of video testimony

For a full list of the questions asked of national partners, SaeexIV, which sets out the template
for data gathering from partner countrie®©nce the national reports and the regional overview were
compiled, it was possible to undertake the comparative analysis.

The contents of the literature used in this repaute threaded throughout the entire report and are
contained in a standalone annotated bibliography, which is found at Annex I, and which provides a
table ofexisting literature comiled from the five countries anfilom the European level.
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2. Conparative Analysis of LegalyStems

This Chapter will explore the different legal systems in each of the five cougtBatyaria, Ireland,
France, Finland and Hungalywill compare and contrast jurisdictions and examine how access to
justice and the right to eggl recognition before the lawg or is not being secured undeurrent law

and policy.Throughout the report also seeks to convey the various alternative arrangements that are
being developed in each country, so as to capture innovative ideas in lanoéiog p

Section 1 focuseson current measures oregal guardinship, substituted decisiemaking and
supported decisiormakingin each countrySection 2 focusesn adultswith intellectual disailities

in the justice system and will consider how accessjustice isbeing securedunder current
arrangements, and how it is being denied to people with intellectual disabilities under the current
framework

2.1 Legal guardianship and alternatives current situation and proposed
reforms

This section focuses on

i. Siatistics on legal capacity restrictions;

ii. Guardianship regimes affecting decisimaking powers of adults with intellectual 20
disabilities;

iii. Regimes under which the legal capacity of adults with intellectual disabilities remains
intact in theory;

iv. Challenging ppointments, decisions and review/removal of guardians.

The section does not give an-diepth analysis of guardianshippe procedures; appointment of
support persons, legal guardians, conservators, curators, and tutors; diverse roles and activities of
support persons, legal guardians, conservators, curators, and tutors. However, it thrapsle of

legal guardians and support persons in decisi@king processes.

2.1.1Legal capacity restrictions in numbers

As noted, there is a distinct lack of quantitative research materials which indicate the number of
people with intellectual disabilities whose legal capacity is restricted under measures such as
guardianship or wards of court systems. The following mdtengere gathered from the little
evidence that does exist.
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In 2012in Bulgaria,according to a committee within the Bulgarian Ministry of Justihere were
7,040 people placed under guardianship, out of which 6,249 were under plenary guardianship and
791 were under partial guardianshfp.

According to KVPS, based on Statistics from Regional State Administrative Agency of Eastern Finland
which is responsible for steering and development of local register offibess twere 64,100 wards

in Finlandin 2013. The majority of the wards, 62,305 people have full legal capacity. 1,749 people
were living with restricted legal capacity and were placed under guardiatygb@p measures.
Researchers do not have information about the remaining 56 people. Otheofl,749 persons

placed under guardianship, 625 peoplere placedunder partiattype guardianship and 1,124 adults

were declared incompetent andewe placed under plenasype guardianshig?

Estimates fromFranceare gathered from the only available data collected in 2004. According to
Governmental estimates there were approximately 700,000 people under protective measures in
Francein 2004%°Based on these statistics, 636,877 people were under the three typdsgaf
capacity interventionjudicial safeguard, partial and plenary types of guardianship measures. Data
shows that in 2004, 32,408 people were placed under the plenary guardiatygi@putorship and
33009 people under the partial guardiansttype curdorship. In total, in 2004 in France 65,417
people were placed under guardianshigpe measure$®

There were 57,944 people under guardianship in 2018lungary Out of this, 32,498 people were
placed under plenaryype of guardianship, 22,826 under paifttype of guardianship and 2,620
under unknown type of guardianshfp. 21

In Ireland in 2012 there were 2,344 people placed under wardship which is a plenary guardianship
type of systenf?

All'in all, it can be highlighted that the number of persons placadeu guardianshiglype measures
greatly varies from country to country. Taking into account the population of the project coufitries,
the lowest number of people is placed under guardianshipimandwhich has 32 persons under
partial or plenary types of guardianship measures per 100,000 of the populatidend has 51 per
100,000 population under the wardship system. The next on this IBtlgariawhere this figure is

8 Ministry of Justice working group on the implementation of Article 12 of CPRD in the national legislation: Concept paper for amendments
in the national legislation in order to comply with the standards of art.12 of the Gi@&ided by Council of Ministers on 14 November
2012 (available in Bulgarian) http://www.strategy.bg/Publications/View.aspx?lang=bg-BG&Id=138 last accessed 22 Sept 2014.

8 Statistics are from Regional State Administrative Agency of Eastern Finland which is responsible for steering and development of local
register offices

% Projet de loi portant réforme de la protection juridique des majeurs http://www.senat.fr/rap/106-212/106-2126.html last accessed 22 Sept
2014

% Ibid. Statistics from more recent years are not available. Unofficial sources within the judiciary estimate that in 2014, 800 000 to 1 million
persons are under protective measures (Including judicial safeguard, partial or plenary guardianship).

%7 Based on the data provided by the National Office for the Judiciary on February 20, 2013

68 Courts Service, Courts Service Annual Report 2012, 47
http://www.courts.ie/Courts.ie/library3.nsf/(WebFiles)/87BE463114EF96FF80257BA20033953B/$FILE/Courts%20Service%20Annual %20
Report%202012.pdf last accessed 2 July 2014

% population of the project countries on 1 January 2014. Bulgaria: 7,245,677 people; Finland: 5,451,270 people; France: 65,856,609 people;
Hungary: 9,879,000 people; Ireland: 4,604,029 people. See
http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&init=1&plugin=1&language=en&pcode=tps00001 last accessed 22 Sept 2014
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97. Here the figure jumps to 58&nd this high rate is linked télungary The Frenchfigure is
(according to 2004 figures) 967 if judicial safeguards are included, and 99 if only partial and plenary
guardianship is counted.

2.1.2. Guardianship regimes affecting decisiomaking powers of adults with
intellectual disabilities

All of the five project countries have a legal framework, which allows for the deprivation of legal
capacity of adults with intellectual disabilities. A consequence of divesting adults with intellectual
disabilities @ their legal capacity is their placement under guardiangipe regimes. Althougthese
regimes are running under different names, they all remove the degisiing capacities of the
person concerned and thus seriously affect several or all aspehts|dé of the individual

Lyﬁeééﬁez GKSaS NB3IAYSaA N’ Ol fBufdRa WHIH S NRR I / T RA LI
2y RSOftIFINAY3I (GKS LISNER2Y 02y O0SNY S Rinlahd®@ 8 ¥A8 fB K & QIO
YR WOdzNJ Riaddeh KRAM NIRA | Yy & KA LIQ  IHyhBargW Ol2 Wik S N NR 8K K
Ireland.

The oldest legal guardianshippe regime operates ifrelandg K SNBE LINRP A aA2ya 3I2JSN
are contained in the Lunacy Regulation (Ireland) Act 8The most recentdgal framework is to be 22

found in Hungarywhere the Act V. of 2013 on the Civil C6des been in force since 15 March

2014. Provisions governing legal guardianship are rooted in Guardianship Services Act
(442/1999)° and inthe Act on the Arrangement aBuardianship Services (575/2008)Finland In

France the Law 200808 of 5 March 2007 introduced reforms into the Civil Code regarding legal
protection of adultsthe provisions of which came into force on 1 January 2009. This law aimed at
changing and clarifying the role and the missions of legal guardians from administering financial
issues to taking on a social support role.

In Bulgarig the substantive guardnship provisions are set out in the Law for Individuals and
Family® and Chapter 11 of the Family Cédehich was adopted in 2009.

™ Incompetent person is defined in Guardianship Services Act’s Section 2 as a person under 18 years of age (minor) or a person who has
attained the age of 18 years (adult) but who has been declared incompetent. For more information, see: Saarenpédd, Ahti: Holhouksesta
edunvalvontaan, Pohjois-Suomen tuomarikoulun julkaisuja (1-2/2000), 155-169

™ Lunacy Regulation (Ireland) Act 1871 http://www.irishstatutebook.ie/1871/en/act/pub/0022/print.html last accessed 4 Sept 2014

"2 Promulgated on 26 February 2013. (Available in Hungarian) http://www.complex.hu/kzldat/t1300005.htm/t1300005_0.htm last accessed 4
Sept 2014.

™ Laki holhoustoimesta. (Unofficial English translation available at http://www.finlex.fi/fi/laki/kaannokset/1999/en19990442.pdf last
accessed 4 Sept 2014)

™ LOl n° 2007-308 du 5 mars 2007 portant réforme de la protection juridique des majeurs. (Available in French)
http://www.legifrance.gouv.fr/affichTexte.do?cid Texte=JORFTEXT000000430707 &fastPos=1&fastReqld=291941796&categorieLien=id&
oldAction=rechTexte last accessed 4 Sept 2014

™ 3akoH 3a nuuaTa u ceMeiicTBoTO. (Available in Bulgarian) http://lex.bg/bg/laws/ldoc/2121624577 last accessed 4 Sept 2014

"8 Cemeen kozexc. (Available in Bulgarian) http://www.lex.bg/bg/laws/Idoc/2135637484 last accessed 4 Sept 2014
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Thelrish wardship system completely removes the legal capacity of the individual where they are
F2dzy R (2 0S5 R@ Tl W ARVAYIRLIYATYS 2F YIFylF3IAy3I KAEA 2N
right to property and their right to decide where and with whom to liltaneans thatWardship is a

regime of substituted decisiemaking There isno form of partial guardianshim Ireland. Order 67

of the Rules of the Superior Couftsutlines the procedural rules governing wardship applications

and the administration of wardship.

According to theHungarianguardianship system the legal capacity of an adult person can be limited

fdzt £ @ 2NJ LI NOGAFffes (Kdza GKS ySg GSN¥Ay2ftz23e 27
with full limitation of legal capacitjl Yy R W/ 2 Yy ASNII 6 2 NA KA LIQ 6 3dzr NRAL y 3
legal capacity)® The reasoning of the new Civil Code admits that the new regulation changes the
YIEYS 2F (KS AyaldAaddziazy 2F W3dad NRAFYaKALl 6l &SR 2
G2 AGa ySIHGAGS WAYLI AOFGA2yaxal{2 O¥ALdzZIOMRIRIDOA KA
dzy RSNJ W/ 2y aSNIFi2NAKALIQ YIFe& YIS tS3art adraSySy
limit their legal capacityHowever, legal statements made by the persons concerned with respect to

those matters regarding whickhe court did limit their legal capacity, arealid only upon the

O2y aSNIDI (i £Nduls plaxedgzf RE NI WDdzE NRAFYAKALIQ | NBusRSSYSR
their legal statements shall be null and void aheir guardians make all decision on theehialf.

| 26 SOSNE I RdzZf G& LI I OSR dzy RSNJ WDdzr NRAFYEKALIQ YI @&

Under theFinnishDdzt NRA YAKAL) { SNBAOSa ' OG | LISNER2YyQa S
ways, of which the most restrictive one is to declareJ® NR 2 Y WA § O ol dtayi résyfict © Q

the legal capacity of adults by allowing them to carry out particular legal acts or manage particu@
assetsonly jointly with their guardiansThe other option is to restrict the legal capacity of the person
concerned with the result that s/heloes not have the legal capacity to carry out particular legal acts

or the right to manage particular assets. If an adult is declared legally incompetent, it means that

s/he cannot seladminister his/her property or entdnto contracts or other transactionsinless

otherwise provided elsewhere in the Idi.

The French legislation differentiates between curatorship (partial guardianship) and tutorship
(plenary guardianship). Adults placed under curatorship keep deeaisakng power in those areas

of life where their legal capacity is not restricted. In those fields of life where the legal capacity of the
person concerned is limited, s/@ y  YIF 1S € S3art adladSYSyda 2yfte Al
In other words, ithe legal act of the adult under curatorship falls under those areas in which his/her

legal capacity is restricted and the adult concerned does not want the curator to assist him/her, the

legal act of the adult concerned will be null and V8iddults plaed under tutorship are in a fully

i Order 67 of the Rules of the Superior Courts
http://www.courts.ie/rules.nsf/8652fb610b0b37a980256db700399507/d82aae750369ba7d80256d2b0046b3al?OpenDocument last accessed
4 Sept 2014

™ Section 2:21 of the Act V. of 2013 on the Civil Code

™ Ibid Section 2:19

% |bid Section 2:20(1)

81 Cf. Section 2:22 of the Act V. of 2013 on the Civil Code

8 Section 18 of Guardianship Services Act (HE 146/98) of 2 October 1998

® Ibid Section 23(1). Section 23(2) further clarifies that “Unless otherwise provided elsewhere in the law, a person who has been declared
incompetent may self-decide on matters pertaining to his/her person, if he/she understands the significance of the matter’

8 Articles 467 and 469 of the Civil Procedure Code (Code de procédure civile)
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representative statuswhich means that the tutor has power to make decisions on behalf of the
AYRAGARIZLf Ay Ffyvyzad Ftt FNBFa 2F tAFSd | 26S OSSN
cannot be accompligd by anyone else than the person concerfig@ihis means that the person

dzy RSNJ G dzi2 NBABKALI aKFff y2i4 0S ldaairaidiSR 2NJ NBLINB A
LISNBR 2 Y | f I QSiEKPEdzadiR@BSyFWwad 2F &&d NR Gdclardtion, LIS N& 2 v
recognition of child, acts of parental authority on a child, declaration of choice or changing of the

name of a child, and consent to adoption.

Accordingo Anne Caron Déglise, most judges and legal professionals in France agree that

& t $[@Adicial] safeguard and curatorship are mostly in line with the UNCRPD, when applied
well. They are supporting measures, while tutorship is a system of full guardianship (with no
fS3rf OFLIOAGE ZF adzalLR2NILISR LIS2LI So d¢

Curatorsand tutorshave to produ§ 'y WA Y RA @A Rdzl % toBethé) auh $hg flersént & dzLJL.
with intellectual disabilities concerned. This document reflects, inter alia, on the needs of the person
concerned, and the methods to improve the autonomy of the person concerned.

InFranc& | WTFYAte& O02dzyOAftQ YAIKG 6S &asSa dzd 2y OS |
generally consist of-6 family members of the person concerned and they are charged with choosing

the tutor. Authorisation coming from the family council is ded in order for the tutor to make
decisions in certain situations such as issues related to property or heritage. Regarding the right to
marry of a person placed under tutorship, the family council has to authorise the wedding of ti7d
person concerne®®

FEGAPEI reports that the French Ministry of Justice considers the French legal capacity legislation
being based on Article 12 of the CRPD. According to the Minisérygroblem does not lie within the

legal framework; rather, efforts should turn to betienplementation of the law and to changing the
mentality of society.

The Bulgarianlegal framework provides for both plenary and partial guardianship. While plenary

JdzZr NRAFYaAaKALI YSIya GKFG GKS | Rdz GdQa f Swbthho OF LI O
legal powers, partial guardianship refers to limitation of legal capacity of the adult concerned. In

other words it means that plenary guardianship is built on substituted decis@king of the

guardian and people placed under partial guardid@psnay make legal actions only with the consent

of the guardiarf®

All in all, substituted decisiemaking appears in all the five countriesy R G KA a Aa fAy]1SR
in Ireland> WD dzl NR HingadyK A WRdzZIANRA F yAaKAL] o6 & oncéryfed RS Of | I

w))])
A<

8 Article 458 of the French Civil Code

% French AJUPID report, 10. Anne Caron Deglise, former guardianship judge, and one of the authors of the 2007 law, defended this point of
view during the implementation commission of UNCRPD at the CNCPH (National Consultative Committee of Disabled Persons), in June
2014

8 |.471-7 alinea 3 (2°), D.311-0-2 du code de I’action sociale et des familles

% Articles 449 &456 of the French Civil Code

8 Articles 3-5 of the the Law for Individuals and Family
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Ay 02 Y LISEnfaydh QW ik 9ol Eraflek A ILJOR AYLI Sy I NBulgaBaBEmp#Yihg thisa K A LIQ
type of decisiory I { Ay3a Aa Fftgléea (GKS Y2ad NBaGNAROGABS 4l
Hence, legal provisions Hungary, Finlanc&and Francestate thatthis form of guardianship can only

be used as a last resort optiéh

Comparing the guardianship legislation of the five countries, a unique tool can be identifieghice

with regard to tutorship and this is th¢ ¥ | Y A f &whior2hds/aOviofitarifly, supervising rdfe.

However, this tool is used less and lessl is replaced by arther tool established by the 2007 law:

0KS WadzoNR3AIGS (dzi2a2ND ¢K2 A& Ffaz2 OKz2aSy*®oe (KS
The subrogated guardians may be a family member or a close associate and if not, a professional
J3dzZ- NRAFY® LT GKS FTLIRAYIGSR 3dzr NRAFY A& OKz2aSy 2
the subrogate in the maternal branch for the sake of fanb&lance. The mission of subrogate
guardians is to monitor the acts carried out by the guardian and to notify the guardianship
magistrate if anomalies or errors are remarked. For this, he is recipient of annual management
reports and he must countersign ém. He must replace the guardian when there is a conflict of

interest for the execution of an Act, such as the settlement of a succession. Finally, the subrogate
guardian must be informed by the appointed guardian prior to any serious act

Another type & decisioamaking is in use in Hungary, Finland, France and Bulgaria and lthieds

to the consent of the conservatir Hungary curatorin Franceand guardian (or trusteein Bulgaria
Although this form of decisioW | {1 Ay 3 A& 2 T 0 SighYOR @ iy 9 Reci@i¥ WMORY RS O A
under partial guardianship, it is finally about the decision of the conservator, guardian, curator or
trustee, since legal acts made by persons concerned cannot be valid without the approval of théSe
persons. InFinland partial guardianship may mean that (fje guardian has power to make the
decisions alone in the scope of his/her task or (2) if restriction of legal capacity declares that in
certain areas of life the guardian and the ward should make decisions togdtieer they have to

make decisions jointly. However, Guardianship Services Act doesn’t contain any provisions about
situations where the guardian and the ward have different opinions concethiagvard’s affairs.
IrelandQd € S3F f  F NI Y S garipgdrtialR@sianshyfigoé of mddgi@.A R S

% See: Section 2:21(3) of the Act V. of 2013 on the Hungarian Civil Code; Section 18(2) of Finnish Guardianship Services Act (HE 146/98)
of 2 October 1998.; Article 440 of the French Civil Code.

° This mechanism is briefly described on page 4 of this Report.

92 See art. 454 of Civil Code : “the subrogate curator or the subrogate tutor controls the acts made by the guardian (...) and shall inform the
judge without delay if he found errors in the exercise of his mission. The subrogate curator or the subrogate tutor support or represent the
person under protection when his interests are in opposition to those of the appointed curator or guardian or when one or the other cannot
support him or act on his behalf due to the limitations of his mission. He is informed and consulted by the legal guardian before any serious

act.”
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In many cases, the roles of the guardians, curators, and tutors are considered as

supportive, empowering and enabling towards adults with intellectual disabilities.

However, these systems are inherently based o n 6j oi nma ldiercg & i

O6substitut-emdkicdcegcidosi daki ng into consi g

interpretation of the CRPD Committee, these measures are not in line with Article

12 of the CRPD since:

1 persons with intellectual disabilities do not enjoy legal capacity on an equal
basis with others;

1 enjoyment of legal capacity by persons with intellectual disabilities is not
ensured in all aspects of life including the right to access to justice.

2.1.3. Regimes under which the legal capacity of adultith intellectual disabilities
remains intact in theory

hdzi 2F GKS FAGBS O2dzyiNASaz YSFadaNBa gAlGK2dzi A
countries, namely irFinland, Franceand inHungary In Bulgariaand Ireland legislative proposals

have introduced alternatives to guardianship which respect the legal capacity of adults with
intellectual disabilities.

In Finland, Franceand in Hungary different measures are available in order to help adults with
intellectual dsabilities in exercising their legal capacity. These measures are the following:
1 InFinland 26
i. AYF2NXYIEE adzLILR2 NI NN y3ISYSyda oAGK2dzi NB.
without appointing a guardian;

i FLILRAYGAY 3 | 3IdzZl NRA L Jegabdapadit dzi f AYAGAyYy 3 (K
iii. continuing powers of attorney;
iv. authorization;

1 InFrance

i. judicial safeguard;

ii. MASP &MAJE (discussed belpw)

iil. WY YRFEGS F2NJ FdzidzNBE LINPGSOGA2YyQ 6RAA&A0Odzaas
1 InHungary

i. supported decisionmaking;

ii. professional supporters;

ii. preliminarylegal statements?>

Legislative proposals have introduced the following alternatives to guardianstplgariaand to
wardship inlreland:
1 In Bulgaria:
i. supported decisionmaking;
ii. advance directives.

% The Hungarian term ‘elézetes jognyilatkozat’ is also translated by ‘prior legal statement.” This report uses the notion of ‘preliminary legal

statements’
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T Inlreland:
I. Assisted decisiomaking;
il. CoDecisionMaking
iii. Decision Making Representatives
iv. Enduring Powers of Attorney
V. Decision Making Orders by the High Court or the Circuit Court
Vi. Informal Decision Makeys

These practices will be elaborated upon below.
Finland

The Finnish legal framework provides fothe opportunity for Y Ay G F Ay Ay 3 WAYT2NY
FNNF y3ISYSyida ¢A0GK2dzi NBAGNAOGAY3I GKS I RdDG Qa f ¢
According to section 8 of the Guardianship Services Act:

GLFT Fy |RdA G 2¢Ay3 (edlies idiniishédahBalthRok adndtdeNDd SR Y
comparable reason, is incapable of looking after his/her interests or taking care of personal
2N FAYFYOALE FTFFIANR AYy YSSR 2F YIylFI¥SySyizs

In the Finnish guardianshiggislation
i. I LISNBR2YQa AydStftSOldz f &prokddaeiaiming td apgoitd S NJ € S
a guardian; 21
il. a guardian can be appointed only in those situations when there are no other ways to
help a person to take care of his/her financial or othffairs and he/she is incapable of
looking after his/her interests and he/she has affairs in need of management; in other
words it means that
iii. appointing a guardian shall be a last resort option.
In practice this means thaven if aperson has intellectdadisabilities and he/she needs help in all

FNBlFa 2F ftAFSo | 3dz- NRALFY A& y20 LILRAYGIBR AF &
addition to this, if the adult with intellectual disabilities does have affairs in need of management,

but theseaffairs are already taken care of in some other way than through guardianship, there is no

need to appoint a guardiaff.

According to the Finnish Guardianship ServicesiA&tS NS Aa | ¢l & G2 WFHLLRAY(H?

with intellectual disabilities whout limiting their legal capaci9pQ ¢ KA a 2LJiA2y Aa ol as
accordingo which

% Section 8(1) of the Finnish Guardianship Services Act

% The Finnish Supreme Court addressed this issue in the case of KK0:2009:7 in which it was alleged that a senior citizen was not able to
take care of her financial affairs anymore by herself because of her diminished health status. The senior citizen argued that she did not need a
guardian to be appointed for her because her affairs were taken care of by his son and the bank. The Supreme Court decided in favor of the

senior citizen and did not appoint a guardian for her.
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GC¢KS FLLRAYGYSYG 2F |+ 3dzZ NRA I fdmiistérifigthis/yeg G
property or entering into transactions, unless otherwise providedeS 6 KSNB Ay (K

U ¢

Adal
t
In this case the role of the guardian is to provide the adult with intellectual disabilities with basic
support and advice. However, the Guardianship Services Act contains provisiongiwbipbwer to
the guardian to make decisions against the will of the ward. Although the guahdisrio ask the
g NRQa 2LIAYA2Y O0SF2NB YI{1Ay3a | RQ]@()\S&IME)/NZR%K KOSK fAf 2
precisely, the guardian has foquire KS 2 LAY A2Y 2F (GKS 6FNR 2yfeée Ay
YFGGSNI A& (G2 06S RSSYSR AYLERNIFIYG FTNRY GKS 461 NRQ:
gAlK2dzi O2yaARSNaeNE2PFQAFTYyAFZAEKPBOBRYI aKlFff o
W RSNEGF YR (KS &Ai 3yAhedePlowsios alldviF guaidiass, fof lexartip Nabsell
0KS 61 NRQa K2dzaS ¢AGK2dzi RAAOdzaaAy3dI Al 6AGK KAY
cases when the ward is living in a care facility and hdte@house in question.

[
A

w» ‘,‘U(

The Finnish Government and the Parliamentary Ombudsman have already realised this problem and

the Government highlighted the importance of the-gperation of the guardian with the ward

especially in thosesituations where the w8 Q& f S3Ff OF LI OAGe A& y20 f
restricted®® Similarly, theParliamentary Ombudsman has also underlined the importance of the co
operation for example in the case of 4.5.2012 dnro 3943/4/11.

Other examples fode facto limitation of the right to legal capacity of adults with intellectual
disabilities include:

T WLT GKS 6FNR KFa +y | 002dzyt 6AGK I ONBRME Ay
Fa (G2 6K2 KFa GKS NRIKID u%OOTmsmamthutmefermelzyRa TN
Jdz2k NRAFY 3IABSa GKAa y20AFAOFGA2Yy G2 G4KS olF y]

bank account.
1 A person for whom guardian has been appointed cannot be a member of the Board of
Directors%*
According to the Finnish legislation a person hasYclLJS Sy OS G2 YIS | wo2yi
FGd2NySeQ AF akKS KFa NBIFOKSR GKS F3S 27F YI 22NJ
meaning of continuing powers of attornéy’.The objective of this instrument is to prepare for the
future and for posible loss of functional capacity. In other words, this measure may be pronounced
F2N) WwaArihdza G6A2ya 6KSNB | LISNER2Yy KlFa 06S02YS AyOlr LI
of personal or financial affairs owing to illness, disturbed mental lfesy diminished health or
Y23 KSNI O2YLINI 6t S NBIFazyoQ

PY20KSNI FEOGSNYFGAGS (2 3Jdzk NRAFYAKAL) dzy RSNJ CAY YA
regulated in the Contracts Act. The main requirement for a person to be able to authoriteeano

% Section 14 of the Finnish Guardianship Services Act

" Ibid Section 43(1)

% Ibid Section 43(2)

% Government’s Proposal 146/1998

100 gection 31(2) of the Finnish Guardianship Services Act
101 Co-operatives Act (421/2013)

192 Section 5 of the Act on Continuing Powers of Attorney
198 |bid Section 1
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person is that s/he shall understand the meaning of this measure. Although oral authorization might
be given, there are situations when written form is required e.g. selling a real estate. If the person
concerned does not understand the meaning of theéhorization any more (for example because of
his/her health has declined), it still remains valid. In this case the only way to withdraw the
authorization is to appoint a guardian for the person concerned in order for the guardian to be able
to withdrawthe authorization.

I RAFTFSNByYyG GeLS 2F YSIadaNBE Aa OndividusiRmawryaRed 2 G A 2 N.
decisions on behalf of another person @@ t dzy G I NAf & Gl 1S FOGAz2y G2 Gl
affairs. This must be necessarythmat situation and it can be used basically in situations where there

is no time to wait for the appointment of the guardiaithe recentSupreme Courtcase of
YYhYHammYcT O2YyOSNYSR |y AYRAQGARdZ t O6W! @ad s K2 NE
been no guardian appointed to him during the pfifeNRA | £ Ay @SAGAAF A2y D ¢KS |
father had the right to askon behalf of his sonthe prosecutor to bring charges for negligent bodily

injury. A’s condition got suddenly worse ane could not take actions by himself. Accordinghe

Criminal Code of Finland the public prosecutor may bring charges for negligent bodily injury only if

the injured party reports the offence for the bringing of charges. Finnish Supreme Court statéd that

glra dzyroftsS G2 GF1S OFNB 2F KAa FFFFHANR Ay (GKAA
necessary in this situation.

Supported decisiomaking alsdasd SSy Ay RA&a0dza&dAr2y Ay CAYy{ @ yR® b2
concerning this in committee handling. The act is planned to concern social and health services
especially. 29

France

InFranc& G KSNB INBE GKNBS It 0SNYyIFGA@Sa G2 Widzi2NARKA L.
i. Wa2O0Alf &dRBLIZNIFR AYOSIHEdzZNBQ Y a! {t YR a! W
i W2 dzRA OA H'fPand | FS3dzr NRQ
i WYFYRFGS F2N ¥dzi dz2NB LINRGSOGA2Y ®Q

The reform of guardianship (law of 5 March 2007) has created a new mechanisnsohgléesed

support, divided in twesubsequent supportive measures, for people with social difficultfds.is a

way for guardianship judges to avoid systematic use of the deprivation of legal capacity through

more invasive measures of protection (curatorship, tutorship). This mechanism has a social character

since it enables guardianship judges to appoint profegsy I f WO NHza 1SSaQ F2NJ GK2a
faculties are not altered and who experience difficulties regarding managing their social benefits,

which may threaten their health and safety. It does not deprive the people concerned of any rights or

104 Government’s Bill 108/2014

195 MASP (‘Mesure d’accompagnement judiciaire.”), meaning personalized social support measure

MAJ (‘Mesure d’accompagnement judiciaire’), meaning judicial support measure

1% >Sauvegarde de justice’

297 Although this mandate applies once a person is deemed mentally incapable, and therefore a persons legal capacity is constrained when in
effect, the advance planning mechanism can provide a means for their will and preference to be respected ‘Mandat de protection future’

108 See art. L 271-1 to L 271-8 of Code of social Action and Families
(http://www.legifrance.gouv.fr/affichCode.do?idSectionTA=LEGISCTA000006157616&cid Texte=LEGITEXT000006074069)
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legal @pacity and is designed to enable them to recover their ability to manage their budget
independently*®Based on information gathered by FEGAPEI, it is assumed that this measure is not
usually used by adults with intellectual disabilities. However, accgrijudges and staff courts?

it seems to be a possibility, especially for people with mild intellectual disabilities and psychosocial
disabilities™™*

The MASP (personalized social support measure) is the first part of the mechanism. It focuses on
persons in great social difficulties without disability. The MASP is only open to adults who receive
social benefits and whose health or safety is threatened by the difficulties they have to manage those
resources:? It consists in a contract between the rgen and local authorities, in which the local
authority offers to the beneficiary assistance to manage social benefits and individualized social
support, through an appointed supportive association. If this fails (and the person does not achieve
to managehis social benefits properly), then the local authority may ask the guardianship judge to
pronounce a MAJ (judicial support measure). A MAJ is a social support organized in a legal framework
to restore the autonomy of the person concerned in the managenaérnis or her resources. In this

case, a professional representative is appointed to receive the social benefits and manage them.

I f 0 K2dAK W2 dzamshat toflimititHe Te§aBedpadityRoRthe person concerned, the judge
may determine somedds which cannot be performed by the person concerned who can still exercise
their civil rights.In those acts (e.g. selling an estate), which are identified by the judge, the adult is
NELINBASYGiSR o0e Iy2GKSNJ LISNB2YVE ¥FX¥@Bdz lRONBE Wi 5 ¢
adults
1 who are temporarily in a situation of incapacity (e.g. coma), or 30
T WgK2aS FdzyOilAaz2ylf OFLIOAGASE FNB LISNYIFySyidfe
preventing the person from expressing their will) anch@ed of immediate protection during
the procesf requesting to place the persamder a more protective measure (tutorship or
OdzNJ (G 2"REB KA LIO @ Q
t S2LJX S LI FOSR dzy RSNJ G4 KS YSI &adz2NE 2F Q2dzRAOAIE al -
by acceptane**

The measure o¥ Y I Y RI (S ¥ 2 NJ Fiuzardaivdhce lplbidditgIIGrimesigt Bllows the

person concerned to name one or more people to look after his/her-bailhg and manage his/her

affairs, if the person concerned becomes incapable of doing so by himself/herself. This measure is
NBaOGNAOGSR (2 LISNAEZ23NAE KGAKLAD QF NBS IyfF NIR A g AR S NRdA il dzli 6 A
their parents are also allowed to produce this document in which Bdyy OK22aS GKS Wi dz
WOdzNI 2N | yR | f a2z 1 AtSougl thel medsbresiBcussed $ thi PdragrdpNS @
apply once a person is deemed incapable of making decisions by themgeaneshence his or her

199 Article 495 of the French Civil Code. See also http://www.unaf.fr/pf/spip.php?article3598 last accessed 4 Sept 2014

110 gee baseline study of France

"1 No data available

12 1t means that persons employed with proper salaries or retired in situations of over-indebtedness are excluded from its scope

13 Articles 433-439 of the French Civil Code. See also http://vosdroits.service-public.fr/particuliers/F2075.xhtm#N1016D last accessed 4
Sept 2014

114 See http://vosdroits.service-public.fr/particuliers/F2075 .xhtml#N1016D last accessed 4 Sept 2014

15 Articles 425 and 477 of the French Civil Code and “Circulaire CIV/01/09 du 9 février 2009’

18 See http://vosdroits.service-public.fr/particuliers/F16670.xhtml#N10172 last accessed on 4 Sept 2014
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legal capacity is limited when in effecthe advance planning mechanism can provide a means for
his or her will and preference to be respected at a future painwhich they may need supportive
interventions.

Hungary

In Hungary tK $ct V. of 2013 on the Civil Colet & A Y i N2 Rd
FYR WO2yaSNDI G2NEKALGO ¢KSasS N
i. & dzLJLJ2 NI SR | |R§7gzszaa)\ 2y

i LINE FSaaaz2y¥n adzZdl2 NI SNA
ii. preliminary legal statemenﬁs}.9

ZOSR WRMBERAE ¥ & KY |
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¢KS YSHadNB 27 VhUAWARI SR RS dreei2ys 283
| i F O At Lot

& GAGK AYyESKAEOE &A1 t RAF AT NHANEY
Gl Raztyi  SSR 2F | aa
YI G308 Na o¢
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Ad LILRAYGSR o0& (GKS 3Idzr NRAL Y
AlGK  FLI AR 1Ay 3 @ 2AAYRWAGYSTR G253 S
OAaArz2y Ay HP2ORY aAISINII2 A ¢ INE &K @) ;
ddzLILI2 NI LISNAR2Y &KIFff KILLWSY AV &NBAISANEPIYy oYAFGRK oS
FLILR A Y G SN T2 BT (EEA FrS 2 NJ AY NB & LIS O & d2FEI2 B NILIS NH 2 7 N.
y24i 06S FLILRAYGSR FT2NJ 0K2&aS 3aANRdz2JA 2F | FFF ANAE NIB3

{ dzLIL2 NI SR I REGHAAAY || LI NIYSNBKALI 0 lAad8RI2AN SR2 LIS
FYR (GKS adzLILR2 NI LISNE2Y® ¢KS adzlILI2 NI LISNE2Y YI @&
édzLJLJzNJjéﬁ LISNER2Y odzi Ydzad R2 KAakKSNIoSad G2

T S&aidlroftA&aK | LI NIYSNEKAL)I 6FaSR 2y O2yFARSYyGAL €
3SiG G2 1y26 GKS LINBABRBNGRA LISWE 2/ SNBaGa
ft26 (GKS AAS YAy RAKSDANARYE 2F GKS &dz2JR2NIS
FLILNE LINKME RS HERAEGRY O8I 6 aSR 2y GKSANI O
2 1 002dzyi GKS oAt AlKSINEAKkKBNI RS YHyzRER QR YR
dzy i %2 F KSft Lo

M7 Article 2:38 of the Act V of 2013 on the Civil Code; Act CLV of 2013 on Supported decision-making

18 Articles 7-10 of the Act CLV of 2013 on Supported decision-making

19 Articles 2:39 — 2:41 of the Act V of 2013 on the Civil Code

20 |hid Article 2:38(3)

12 1pid Avrticle 2:38(1)

122 |bid Article 2:38(1)-(2)

123 |bid Avrticle 2:38(2)

124 Guide for the Rules of Procedure to be followed by guardianship authorities regarding supported decision-making, Summarized Rules of
Procedure  for  guardianship  authorities.  (Without  author, editor, date etc) Available in  Hungarian at
http://www.macsgyoe.hu/downloads/szakmai_anyagok/tdeljarasrend.pdf last accessed 4 Sept 2014
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Gt N2PFSaaAazyltf &adzZJdR2NISN aKlff 0SS FLIWLRAYISRT A
V2SNE2Yy 6K2 O02dzZ R 0SS | LILRAYGISR a4 KAakKSNI &dz

2F | LINRPFSagR2y |l f &dzJLI2 NI S Nabé

t NETSaaA2ylf 3Jd NRAFLya NB SydAadt SR G2 68 FLLRAY
omp LS2LI F°Ay LI NI St

¢KS YSIadaN® 27 HJLJNBEIAW)\VR&E)/OSEILJ{Iﬁ}d]\}ﬁﬁYé&’(DéMS]é
08 | RdzA Ga KIF@Ay3a FdzZt €SIt OFLIOAGE F2N GKS OF 2
LINBf AYAY I NE I SIS LASINEI2SYY yRiyaO S Ny S
G0 RS&aAIAYFGS 2yS 2N Y2 NB(G2LISNE 2 ¥ AILIB KR VS Ra KIKS
O2Yy&SNWIFG2NJ 2NJ Idzt NRAL YT
60 SEOfdzRRS 2yS 2N Y2NB LISNE2Yya FNRY (GKS fAaid
O0 AyaiaNHzOl GKS 02y aSNIKAR Nii 2 NLINIPKES STRdzl dNIRIAK: Y|
KAaAKkKSNJ AaLISOATAO LISNAR2YIf YR FAYLFYOALE FFFIL A
LT OKI yOSHDAzYaili KEOSHK2FKEKS YLIBRA 2INBE AYAY L NE fS3l
aAlGdzr A2y 6KSNB AyaidNdzOdAzya aSid 2dzi Ay GKS LINBf
AYyGSNBaida 2F (GKS LISNa2Y dzy RSNJ OzyééNﬁlﬂzN:ﬁKC’ﬂu 2
g NRX GKS O2yaSNBIF(i2NE (G(KS 3Jdz NRAFYXZ (GKS 3IdzZ NRA|
ddzOK Ay &G NHOGAZ2Y & D
Bulgaria

Currently there are no alternatives to guardianship available for adults with intellectual disabilities in
Bulgaria Theworking group on the implementation of Article 12 of the CRPD which was set up by
the Ministry of Justice and which was composed predominantly of representatives of non
governmental organizations prepared a concept papén August 2012. It was presented the
public at the end of September 201¥ and wasadopted by the Bulgarian Council of Ministers on 14
November 2012. The concept papmvisages introduction of two alternatives to guardianship:

i. supported decisionmaking;

ii. advance directives.

EZ Act CLV of 2013 on Supported decision-making Article 7

Ibid
127 Section 2:39(2) of the the Act V of 2013 on the Civil Code
128 Cf. ibid Section 2:41
129 Bulgarian Centre for Non-profit Law, Concept paper for amendments in domestic legislation, related to the implementation of the
standards of Art. 12 of the UN Convention for the Rights of Persons with Disabilities, (s {1 A} AR 16 1t dfrirR 190
VOARIV OV IO v osdvdrovrfeavlf, wl3t1¢1RrR & TIRIOGLOL[VL 1O wUOLIOLUR
{ {1 1 6 1t ol ouo 1 ¢ mltou o), availdble [ r rinp 1 R Bulgarian at:
http://www.bcnl.org/uploadfiles/documents/news_docs/2012/proekt koncepcia.pdf last accessed 4 Sept 2014
%0 Bylgaria, Ministry of Justice, News, 27.09.2012, https://mjs.bg/117/6/ last accessed 4 Sept 2014

Co-funded by the Civil Justice Programme of the European Union

This publication has been produces with the support of the Civil Justice Programme of the European Union. The contents of this
publication are the sole responsibility of the partners of the AJUPID project and can in no way be taken to reflect the views of the
European Commission.


http://www.bcnl.org/uploadfiles/documents/news_docs/2012/proekt_koncepcia.pdf
https://mjs.bg/117/6/

2 *
AJUPID
ACCESS TO JUSTICE FOR PERSONS WITH INTELLECTUAL DISABILITIES

However, thee are no developments with regards to the legislative reform envisaged in the concept
paper as of June 2014.

Along with the introduction of supported decisionaking in the concept paper in 2012, pilot
projects were also launched by the Global Initiafivd’sychiatry, the National Organisation of Users

of Mental Health Services, the Bulgarian Association of People with Intellectual Disabilities and the
Bulgarian Centre for Ndbr-Profit Law. The main objective of these projects is to promote supported
decisionmaking®*' In addition to this, cases were initiated and are currently pending before the
Vidin Regional Court concerning two women with intellectual disabilities who are claiming that they
receive sufficient support in the community in order to makdependent decisions and they do not
need to be placed under guardianship anymore.

Ireland

Currently there is no measure ineland to support the exercise of legal capacity of adults with
intellectual disabilities. However, the Assisted Deciditaking (Capacity) Bill 20%8was published
2y GKS MT Wdz & HanmoX YR Al LIzNLI2 NI a G2 matie/ i NP R dzC
review of all current wards of court within 3 years of the commencement (coming into force) of the
Act}*The model of assisted decisiomaking contained in the Bill takes the following forms:

i Assisted Decision Making

ii. CoDecision Making

iii. DecisionMaking Representatives

2 Enduring Powers of Attorney 33
V. Decision Making Orders by the High Court or the Circuit Court
Vi. Informal Decision Makers

Assistance provided for in the Bill can only be accessed based on an applicatfanatifonal test of
mental @pacity, according to which:

G X | ’sJSapskiy ghall be assessed on the basis of his or her ability to understand the
nature and consequences of a decision to be made by him or her in the context of the

available choices at the time the decisiomiade**

Under Section 3(2) the Bill requires a person to be deemed to lack mental capacity to make a
decision where he or she is unable:

Gol v (2 dzyRSNRAUGIYR GKS AYyFT2NXNIGA2Y NBfSOFya
(b) to retain that information,
(c) to use or weigh thahformation as part of the process of making the decision, or

L Information in Bulgarian available at:
http://www.bcnl.org/uploadfiles/documents/legal%20workshop/presentation_nadya.pdf last accessed 4 Sept 2014
%2 Assisted Decision-Making (Capacity) Bill 2013. Available at:
http://www.oireachtas.ie/documents/bills28/bills/2013/8313/b8313d.pdf last accessed 4 Sept 2014

133 Section 35(2) of 2013 Bill

% Ibid Section 3(1)

Co-funded by the Civil Justice Programme of the European Union

This publication has been produces with the support of the Civil Justice Programme of the European Union. The contents of this
publication are the sole responsibility of the partners of the AJUPID project and can in no way be taken to reflect the views of the
European Commission.


http://www.bcnl.org/uploadfiles/documents/legal%20workshop/presentation_nadya.pdf
http://www.oireachtas.ie/documents/bills28/bills/2013/8313/b8313d.pdf

;‘- 34

AJUPID
ACCESS TO JUSTICE FOR PERSONS WITH INTELLECTUAL DISABILITIES

(d) to communicate his or her decision (whether by talking, writing, using sign language,
assisted technology, or any other means) or, if the implementation of the decision requires
theactoff GKANR LI NIé&z G2 O2YYdzyAOlI &8 o0& lye YSI

Commenting on different forms of assistance that are available under the Bill, Series points out that

while Assisted Decision Making and-E& OA aA 2y al 1 Ay3 WwWO2dzZ H asyY2NB 2
adzLILIR2 NISR RSOA&A2Y YIF{1{Ay3azQ 5SOA&aA2Y al{1{Ay3da wSL)
OFyy28 6SoQ

W 3aAaGSR 5S0AaA2y al {Ay3aQ LINPOARSA FT2NJ F2NXI £
with intellectual disabilities, wherebthS& Y| & ' LILRAYy G | GNXzZAGSR LISNAE2
YFE{Ay3 FaaradlyidQ G2 raarad GKSY Ay YIF1Ay3 RSOAS
and affairs Decisiormaking authority remains with the appointer who will be actively assisted,

typically by family members, relatives and carers, in accessing information, in understanding the
information, in making and expressing decisions on matters specified in the agreement, and in
implementing decisions made. The assistant must ascertain ithamd preferences of the appointer

and endeavour to ensure that the appointeidecisions are implemented.

' YRSNEISWAZAZ2Y al {Ay3Q RSIO3NA 2Y joiviIhEkaNGRGsHB Iwithy O 2
them where that person is determined to lack aaity to make that decision or those decisions
alone™®’In other words it means, inter alia, that

62 KSNB || NBfSOFyld RSOAaAA 2 y-dedfsiomtifakeroréquirdsya  BALILIZ A
document to be signed in order to implement the decision, the documentoid if the
appointer and the calecisionmakerdonotcet A 3y (G KS ®R2 OdzySy (i o€

A codecision maker must be a relative or friend of the individfiiaind must
9 advise the appointer on relevant matters and decisions
9 ascertain the will and preferences of thegginter onrelevant matters and decisions
1 assist the appointer to obtain relevant information
9 assist the appointer to make and express a relevant decision, and
f SyadaNB GKIFIG GKS LILRAYGSNDEY NBt SOl yi RSOA&A2)

Where the court is unable tonake a cedecisionmaking order or has made a declaration that a

person lacks capacity even with the assistance of-demisionmaker** the court may make orders

either to make the decision or decisions itself (decistoh { Ay 3 2 NRSNL 2 Nh-G2 | LI
Y1 Ay3 NBLINB &Sy i | -inakiddrepresettative drdetf2WheérdtiSe@dud prapgses

135 |bid Section 3(2)

36 |_ucy Series, The Assisted Decisiedaking (Capacity) Bill in Ireland a bit of a mixed ba@5 July 2013) The Small Places. Available at
http://thesmallplaces.blogspot.ie/2013/07/the-assisted-decision-making-capacity 25.html last accessed 4 Sept 2014

137 Section 16 of the 2013 Bill

138 |bid Section 21(2)

¥ hid Section 18(2)

140 |bid Section 21(3)

1 |bid Section 23(1)

2 |bid Section 23(2)
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to appoint a decisioimaking representative and no suitable person is available or willing to act in
this role, it may request the Public Guardian to noaté two or more persons from an established
panel of decisiommaking representative¥ The court may appoint one of the nominees to be the
decisionmaking representative for the relevant person.

According to Lucy Series:

G X dzy f-dedis®n niakegs] §Decision Making Representative] can be a person who is
effectively a stranger to the person (from a panel, appointed by the Public Guardian). There
is nothing to place limits on how many people the [Decision Making Representative] may
represent, nor howoften they must meet with the person. There is nothing in the Bill which

is as attentive to the quality of the relationship between a [Decision Making Representative]
and the person they represent as there is for [Assisted Decision Making] ardef@xion

al { A{38 dé

In the case of both decisiemaking representatives and atecisionmakers there is the possibility of
'y AYRAGARdAZ t Qa @gAff FyR LINBTSNSyDeSsionoMakey@ A Iy 21
Decision Making Representative believes tiiatiA & Wdzy NBl a2yl of SQod Ccteéyy KI

G¢KS NREtSa 2F 02 &M AlyILINBYLINSR SNISBAY A PSAP QI ¥ K
this new Bill could both potentially constitute substitute decisinaking¢ especially where

these individuals are nathosen by the person, and where they can either veto a decision the
person wishes to make, or make a decision for that person which is not in accordance wiP

her own will and preferences*

WOYRAZNAY 3 LI2gSNE 2F | {02 NYSedallavs antindividud @dngf)@S LI |y
planfor a situation when s/he

at FO0la 2N aK2NIfe YIre 0]

(i) capacity to look after his or her personal welfare,

(i) capacity to manage his or her property and affairs, or

(iif) both capacity to look after his or her personal welfare and capacity to manage his or her

LINR LISNI & Yy R | FFI ANEKDE

Enduring powers of attorney are legal tools in which the donor rapgoint someone that he or she
trusts to take care of these affairs if the adonentioned situation arisesThe donor retains the
power to revoke the power of attorney at any time if s/he has the capacity to d&'so.

3 Ibid

14 Lucy Series, The Assisted DecisieMaking (Capacity) Bill in Ireland a bit of a mixed ba25 July 2013) The Small Places. Available at
http://thesmallplaces.blogspot.ie/2013/07/the-assisted-decision-making-capacity 25.html last accessed 4 Sept 2014

5 Eilionair Flynn, Assisted DecisiciVlaking (Capacity) Bill 2013 finally publishe@l 7" July 2013) Human Rights in Ireland. Available at
http://humanrights.ie/mental-health-law-and-disability-law/assisted-decision-making-capacity-bill-2013-finally-published/ last accessed 4
Sept 2014

146 Section 40(1)(a) of the Assisted Decision-Making (Capacity) Bill 2013

M7 Ibid Section 50(1)
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{SOGA2ya 2y WLYTZNNR OARSDAGKRY NI IENEBDY NBFSNNEBI
YETSNR Yireé GF1S 2N FdzikK2NxasS G4KS GF1Aay3a 27F | O
welfare, healthcare or treatment except in relation to ntrerapeutic sterilisation, withdrawal of

artificial life-sustaining treatment or the donation of an organ by the relevant person or closely
connected matters®®! OF RSYA O fAGSNI G6dzZNB ARSYGAFTASE -GKAEA 4

making™>°

Conclusions

All'in all, supported decisiemakingtype measures are either in force or planned to be introduced in
Bulgaria, Finland, Hungar¥ranceand inlreland.

Advance planningype instruments are either in force or planned to be introducedlliof the five
countriesdzy RS NJ RATT ORI YA vk ¥V 9 a Y2 W FMEND 2n@ddake (ol Bithidy S& Q Ay
LINE ( S ORran@y[INESX K YA y | NBE  inSldghgaty aWl RGIYYSYSBagaiadO i A 9S & G
WSYRAZNAY3I LI2gSdland 2F FdG2NySeQ Ay

I RAFTFSNByYyG (eL)S 2 WNUxS ISENIRRIOEVAYITFR2INTR { WWRESDAGAZ Y
Ireland. Both of these instruments conceiindividuals who make decisions on behalf of another
personandd2 f dzy G F NAf & G118 FOdAzy (G2 G11S OFNB 2F | y?2

Other types of measures than supported decisinaking and advance plannitgpe documents

include judicial safeguards France,W# LILR Ay G YSy G 2F | 3JdzZ NRALY #FPGK2
OIF LI OA G e Q I yRFiMbhdzi K2INR F IS & AR @lnhayza cRBBANIIAS2 Y YT 1 Ay
WRSOAaAA2Y YI1Ay3d NBLINBaSyildlirAdSazQ WRSOAaAZ2Yy YI
FYR WLYTF2NXYIf BeB@Aarizy al {SNBQ Ay

Although the aim of the alternatives to guardianship measures disclssede is to not to
interfere with the right to legal capacity, in practice most of these instruments may hindt
the equal enjoyment of the right to legal capacity by adults with intellectual disabilitie:
Thus, many of those measures which are entitle@léernatives to guardianship are not in
line with Article 12 of the CRPD since

1 persons with intellectual disabilities do not enjoy legal capacity on an equal basis w
others;

1 enjoymentof legal capacity by persons with intellectual disabilities is not ensured i
all aspects of life including the right to access to justice;

1 persons with intellectual disabilities are not provided with access to support in th

18 |bid Sections 53-54

1S Cf. Speech by Minister for Justice, Equality & Defence at the Assisted Decision — Making (Capacity) Bill 2013: Consultation
Symposium, Printworks Conference Centre, Dublin Castle, 25 September 2013. Available at:
http://www.justice.ie/en/JELR/Pages/SP13000341 last accessed 4 Sept 2014

%0 Series, The Assisted Decisieaking (Capacity) Bill in Ireland a bit of a mixed bag25 July 2013) The Small Places. Available at
http://thesmallplaces.blogspot.ie/2013/07/the-assisted-decision-making-capacity 25.html last accessed 4 Sept 2014
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exercise of legal capacity @l areas of life including the right to access to justice]
f these measures dondtllyNB & LISOG G KS LISNE2Y Q& NRIKI{

2.1.4. Challenging appointments, decisions, review/removal of guardians

Challenging appointments and decisiafsgguardians, review of guardians and removal of guardians
are among the most important tools while adults with intellectual disabilities are living under the
substituted decisiormaking (guardianshifype) paradigm and aiming to be part of the new, sugipo
paradigm.

Article 31 of the CRPD obliges States Pattiexllect appropriate information, including statistical
and research data, to enable them to formulate and implement policies to give effect to the ' €RPD.
Furthermore,
GOKETF2NNYI GAZ2Yy O2ff SOGSR wX8 akKlFhff 0SS RAAalF IIANE
0KS AYLX SYSyidlFGAaz2y 2F {GFrdiSa tIFINIASaQ 2o0f A3l
to identify and address the barriers faced by persons with disabilitiesx@rcising their
NR IRG & de

Obligation of States Parties further extends to
1 dissemination of statistics; and
f providing persons with disabilities and others with accessibility to these statigtics. 37

This section is based on research which was, inter aigkisg for information regarding data on
numbers of cases where individuals

i. have successfully and unsuccessfully challenged the appointment of guardians;

ii. had guardians removed (comparing to failure of removal of guardians); and

iii. had legal capacity restorgdomparing to failure of restoration of legal capacity).

Bulgaria

In Bulgaria the legal framework regarding challenging appointments, decisions, review/removal of
guardians can be described by highlighting that adults with intellectual disabilitieedplader
plenary guardianship are not entitled to appeal neither the appointment nor the decisions of their
guardians. People with intellectual disabilities placed under partial guardianship may file such
appeals but only with the consent of their guardidn a 2014 decision, the Bulgarian Constitutional
Court pointed out that:

GGKS fF0O1 2F RSGIFIATSR tS3aAatldAdS NBIdA F GA 2\
adults leads not only to the limitation of those rights, the exercise of which carniesk 0
the interests of incapacitated, third parties or the society, but also limits the exercising of

51 Article 31(1) of the CRPD
152 |bid Article 31(2)
153 |bid Avrticle 31(3)
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dzy NSl azyltofé $ARS NIy3IS 2F NARIKGasZ AyOf dzRAY
legislative framework does not take into account the requiremeotsthe CRPD; the

restrictions of the rights of such persons to be proportionate to their condition, to apply for

0KS aK2NIlSald L2aaroftS GSNXY FyR (2 o0S™adznaSoil

Despite the oldashioned legal framework the SoflRegional Court delivered a judgment about
OKFy3aAy3a GKS &a02L3S 27F | 3IdzZ NRA I YRk tdsezdndeddd] T NB Y
an adult with intellectual disabilities and was initiated by the guardian. Researchers were informed
about two perding cases before Vidin Regional Court. These cases concern two women with
intellectual disability who want the court to restore their legal capacity. Although the complaints

were filed by the women concerned they were signed by their guardians too. Tdasss were

initiated on the basis of the argument according to which the women concerned receive sufficient
assistance in the community which supports and compensates their disabilities and they are in a
condition to make independent decisiafi

In Bulgaria, statistics related to challenging appointments and decisions of guardians, review of
guardians and removal of guardiamse not publicly availableA special request was sent to the
Ministry of Justice by the researchers which, at the time ofimgj has not been replied to (25 June
2014). Another request was sent to the Social Assistance Agency according to which researchers have
to request this information from each and every of the 264 municipalities in Bulgaria since
municipalities and mayorare the bodies responsible for appointment and removal of guardians
under the Family Cod&’ The Agency itself does not maintain such database. 38
CIELA® a Bulgarian datdase on legal decisions was also checked seeking for cases about
challenging placemeanunder guardianship. The search in CIELA was made by entering the keyword of
W3dzr NRAFYAKALIPQ ! FGSNI wnmn 2yfeé F2dz2NJ RSOA&A2Y A
where it can be presumed that the applicants were people with intellectual disedior their
guardians on their behalf. Out of these four cases, in two cases it can be accepted that the applicants
are for sure adults with intellectual disabilities or their guardians and in two cases it is not clear what
exactly the disability of # people who applied for challenging guardianship Waghe rest of the
decisions found in the dathase refer to people with psycksocial disabilities (mental health
problems).

Finland

154 Decision 12/17.07.2014 issued by Constitutional Court on the case 10/2014. The decision is available in Bulgarian at:
http://constcourt.bg/acts last accessed 4 Sept 2014

1% Decision 18.02.2013 on civil case 4667/2012 issued by the Sofia Regional Court

1% The information was received by the Bulgarian Association of the Persons with Intellectual Disabilities

%7 Bulgaria, Social Assistance Agency, Written reply 94CC/86, dated 27.05.2014, signed by the deputy-director of the Social Assistance
Agency Yanita Manolova

%8 The decisions are published in the information system CIELA accessible only by having a password and username upon payment,
available at: http://web6.ciela.net/ last accessed 4 Sept 2014

159 Bulgaria, Plovdiv Regional Court decision 1031, dated 10.06.2013., held on civil case 2374/2012 and Veliko Turnovo Regional Court
decision 8, dated 25.02.2013, held on civil case 1366/2012. The first case decision lifted the guardianship and for the second — the published

information is not sufficient so that the outcome can be clear.
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In Finland the appointment of a guardian is either based ooocairt decision or a decision made by
the guardianship authority?® The decisions of a guardianship authority may be appealed by turning
to the Administrative Court®* However, decisions on the appointment of a guardian and alterations
to the tasks of the gudian are subject to appeal in a district court.

I O2dzNII 2NRSNJ O2y OSNYyAy3d (GKS FLIWLRAYyGYSYyG 27F |
OF L) OAGe YI& 0SS FLIWSHESR o0& GKS WLISNER2Y @¢K2aS A
authority, aswell as the guardian, parent, spouse, or other person close to the person concéfned

The decisions of a district court can be appealed in a court of appeal.

In 2013 district courts closed 6 of these requests in the whole country out of which
i intwo cases actions were approved
9 in one case action was dismissed
1 intwo cases actions were dismissed without considering merits, and
f in one case action was droppé4.

In Finland, available statistics are not wdibaggregated. Although thetatistics gahered by
researchers do not indicate how adults with intellectual disabilities managed to challenge their
placement under guardianshithe data presented here show that:

GLY CAYyyAaK 3IdzZ NRAFYaKALl aeadSy Al som |l dzi G
concerning appointment of a guardian. Medical certificates have a big influence in this
because they are still considered as primary evidence when considering the need 013

Jdzl NFA | y dé

In 2012 the Court of appeals closed 41 cases concerning appeimtrof a guardian because of
RSOfAYySR aitlrasS 2F KSIfdK® Ly wmy FLIWISIta GKS 5Aia
only the reasoning was changed but the conclusion stayed the same. The decision and reasoning
were changed in 5 appeals becaugdhe re-evaluation of the evidence. The decision and reasoning

were changed in 2 appeals because of some other reasons which are not specified in the statistics. 2
appeals were dismissed without considering merits and 2 cases were returned to thectDistri

Court®®

France

160 Sections 10 and 12 of the of the Finnish Guardianship Services Act

61 bid Section 87(1)

162 |bid Sections 80 and 72

163 StatFin: Table Civil cases concluded by District Courts 2004-2013, method of instituting proceedings and conclusions
http://pxweb?2.stat.fi/Dialog/varval.asp?ma=005_koikrs tau_103 en&ti=Civil+cases+concluded+by+District+Courts+2004-
2013%2C+method+of+instituting+proceedings+and+conclusions&path=../Database/StatFin/oik/koikrs/&lang=1&multilang=en last accessed
4 Sept 2014

%4 Finnish AJUPID report. 16

165 Taulukko: Hovioikeuksien toiminta 2009-2012. Available in Finnish at:
http://193.166.171.75/Dialog/varval.asp?ma=005_hovoikr_tau_102_fi&ti=Hovioikeuksien+toiminta+2009-
2012&path=../Database/StatFin/oik/hovoikr/&lang=3&multilang=fi last accessed 4 Sept 2014
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In France the court decision on the measure of curatorship or tutorship may be appealed by all of

those people who are entitled to request the placement under curatorship or tutorship including the
person with intellectual disabilitiesnder either curatorship or tutorshiff® However, if the judge

refuses to place the person with intellectual disabilities under curatorship or tutorship, therttanly

person who initiated the procedure can make anapg€dl, ¥ G KS WT I Y A fdécisiehdrizy OA £ Q
behalf of the person placed under tutorship, members of the family council may contest the decision

of the council.

The National Assembly is currently discussing and voting on a new law which aims to simplify the
laws and procedure®¥? One of he aspects of this new law is that in certain situations (e.g. regarding
persons with profound intellectual disabilities) the mandatory review of curatorship and tutorship
may be extended up to 30 yedfS.This amendment would clearly contradict the riglat adults

with intellectual disabilities under Article 12(4j the CRPD which directs th8tates Rarties must
provide regular and independent review of any measures designed to assist in the exercise of legal
capacity. An alliance of French disabifitOs highlighted this violation when the amendment was
being debated in the National AssembfS).

In France relevant statistics are not available regardingllenging appointments and decisions of
guardians, review of guardians and removal of guardians. According to informal sources, a system of
contestation of guardianshifype measures and decisions taken by guardians is used, since every

Court of Appeal$ 3 dzf + NI @ LINBSaARSAa 20SN) adzOK OlFaSao !a ||y
dealt with 700 contestation cases. It is unclear how many of these cases referred to persons with
intellectual disabilities. 40

Hungary

In Hungary the court decision aboyplacing a person with intellectual disabilities under guardianship
or conservatorship is followed by a decision of the competent guardianship authority on the
appointment of a guardian or a conservator. Adults with intellectual disabilities may chaltiegige
placement under guardianship and conservatorsHipA person shall not be appointed as
conservator or guardian if the person with intellectual disabilities placed under guardianship or
conservatorship expresses an objection to the appointment of tmepased conservator or

186 Articles 1239-1240 of the French Code of Civil Procedure

187 A specific decree is dealing with this aspect of the 2007 amendments to the legal capacity legislation: Décret n° 2009-1628. Available
only in French at:
http://legifrance.gouv.fr/affichTexte.do;jsessionid=01380B84551D3C853E2D7D48935D4C3B.tpdjo05v_1?cidTexte=JORFTEXT00002152
7461&dateTexte=20140620 last accessed 4 Sept 2014

168 See http://www.assemblee-nationale.fr/14/dossiers/simplification_droit justice_affaires_interieures.asp last accessed 4 Sept 2014

169 See http://www.senat.fr/leg/pjl13-175.html last accessed 4 Sept 2014

170 According to the debat that took place in the implementation commission of UNCRPD in CNCPH (national consultative committee of
persons with disabilities)

™ Articles 49(1), 233(1), 306(1), and 312(3) of the Hungarian Code of Civil Procedure
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guardian'’?However, a professional guardian or conservator may be appointed even if the person
with intellectual disabilities objects to it

Due to the legal provisions of the code of civil procedfrend the Act CXL of 2004 oretigeneral

rules of administrative proceedings and servit@mersons with intellectual disabilities placed under
either guardianship or conservatorship restricting legal capacity to initiate legal proceedings, do not
have legal standing to challenge thepamtment of the guardian or the conservator and are denied

to challenge the decisions of the guardian or the conservator.

The Civil Code defines that mandatory revivall be done
1 within five years from the date when the ruling becomes legally bindinghe case of
conservatorship, and
1 within ten years from the date when the ruling becomes legally binding in the case of
guardianship.’®

In Hungary there are detailed data available regarding number of persons under conservatorship and
guardianship colleéed by the Hungarian Central Statistical Office and the National Office for the
Judiciary. Howevertesearchers were unable to find information on challenging appointment of
guardians, removal of guardians and on restoration of legal capacity.

Ireland

In Ireland a personwho has been made a Ward of Court cannot independently institute or defend!
legal proceedings. Regarding review of the measure in question,

a1 g NBeki&df indefinite duration. There is no systematic requirement that a person
who has been made a Ward of Court be regularly visited or for periodic review of their
GSETFINB yR ISYySNrft OANDdzraidlyOdSa (2 06S OF NN

Provisions of the Assisted Dgion-Making (Capacity) Bill 20%8relating to CoDecision Makers and
Decision Making Representatives are reflected upon here due to the fact that both roles have the
potential to amount to forms of substitute decisianaking where the will and preferenagf the
individual are not respected.

Once a calecisionmaking order has been issued, the agreement can be revoked or varied only with
the consent of the court. The relevant person may file such applicafidtor example, the court
may revoke a caecisionY {1 Ay 3 2NRSNJ 2NJ @FNE (GKS GSNya 2% |

172 Section 2:31(2) of the Hungarian Civil Code

173 Article 134(7) of the Governmental Decree 149/1997 (1X.10)

4 Article 49(1) of the of the Hungarian Code of Civil Procedure

175 Article 15(6) of the Act CXL of 2004 on the general rules of administrative proceedings and services

178 Section 2:29(1) of the Hungarian Civil Code

7 para 4.25 of the Consultation Paper on Vulnerable Adults and the Law: Capacity. Law Reform Commission (37) 2005
178 Assisted Decision-Making (Capacity) Bill 2013. Available at
http://www.oireachtas.ie/documents/bills28/bills/2013/8313/b8313d.pdf last accessed 4 Sept 2014.

9 Section 17(3) of the 2013 Bill
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relationship between the relevant person and the-decisionY  { SNJ K a o0NR 1Sy R24Yy !
extent that making joint decisions is nhpossible or4he relevant person is unable, unwilling or
refusing to accept the assistance of thedexisionY | | ENI> Q

Section 17(7) of théssisted DecisioMaking (Capacity) Bill 20¥8ovides for periodic review of a
co-decisionmaking order not earlier than 3 months before and not later than 3 months after the first
anniversary of the making of the order, and thereafter, at intervals such that there is no gap greater
than 3 years bateen one review of the order and the next review of the order. However, the court
can decline to carry out a review if it is satisfied that the review is unnece¥sary.

The court may vary odischarge an order regardifigecision Making Representativegher of its
own motion or upon application to it by authorized persons including the relevant péféon.

Civil society organisations criticised the Bill because of lack of possibility to challenge choices of
substitute decisiormakers® They point out that pople should have a real ability to challenge
decisions made under the Bill; especially

GLIS2LIX S 6K2 NB adzoeSOG G2 Y2NB NBAaGNAROGAGS
to challenge the appointment of substitute decisiorakers, as well as thdecisions they

make. This should include the right to independent advocacy for people subject to the Bill
(including the immediate and full commencement of the Personal Advocacy Service provided

for in the Citizens Information Act 2007), and learning fribm valuable experience of the

bl dAzylf | RF2OLO& { SNIIAOS v¢ 42

In Ireland, although statisticare available regarding theperation of wardship system, information
related to the research questions are not available.

Conclusions

All in all, restrictiorof legal capacity and the placement under guardiandpge measure can be
appealed by the adult with intellectual disabilities him/herself in three out of five countidesely in
Finland Franceand inHungary This is the approach followed by thésh Assisted Decisieaking
(Capacity) Bill 2013.

Under the Bulgarian plenary guardianship measure and thesh wardship regime adults with
intellectual disabilities are denied to challenge the court decision depriving them of their legal
capacity and thie placement under these total guardianskiype measuresBulgarianlegislation
provides for a third option which is available only for those individuals who are placed under partial
guardianship; under this option a person with intellectual disabilitiesy challenge the court

80 |hid Section 17(10)-(11)
181 |bid Section 17(8)
182 |bid Section 23(9)
8 Equallity, Dignity and Human RightsDoes the Assisted Decisibtha k i ng ( Capacity) Bill 2013 ful fil 1Ir
under the Convention on the Rights of Persons with Disabilitie¢@ctober 2013). p.5. Available at
?Stlltp://www.nuigglwav.ie/cdIp/documents/amendments to_bill.pdf last accessed 4 Sept 2014

Ibid
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decision restricting his/her legal capacity and his/her placement under partial guardianship only with
the consent of his/her guardian.

Regarding information that was seeking for under the AJuPID project, it shall be emphasized that
comprehensive data on number of cases regarding challenging the appointment of guardians;
outcome of these cas; and number of cases resulting in restoration of legal capacity or failure of
restoration of legal capacity of people concerned do not exist in the five project countries.

As a result of denial or restriction of legal capacity to initiate legal proceedings regarding
challenging placement under guardianship-type measures, appointments and decisions of
guardians, review of guardians and removal of guardians:
1 persons with intellectual disabilities do not enjoy legal capacity on an equal basis
with others;
1 enjoyment of legal capacity by persons with intellectual disabilities is not ensured
in all aspects of life including the right to access to justice;
f these measures do not respect the per g
9 effective access to justice is not ensured for persons with intellectual disabilities.

2.2 Adults with intellectual disabilities in the justice system

This Section of theeport will focus specifically on access to justice for people with intellectuaf3
disabilities. In general, adults with intellectual disability face multiple barriers accessing the justice
system. Exclusion extends beyond inaccessible courts and disciomyinaivs, and includes barriers

to a range of authorities, such as police, or complaint mechanisms.

I LISNA2YQa adlddza ¢AGK NBIFNRA G2 3IFdzr NRAF YAKA L]
access justice. On the one hand, guardianship systse a barrier to achieving justice because
persons who are found to lack mental capacity (and thus placed under guardianship) are lawfully
unable to initiate proceedings on their own behalf in most cases. As a result, several legal institutions
closely elated to fundamental rights are then compromised, including:

marriage

right to political participation, including the right to vote or stand for election
healthcare interventions

capacity to sue or be sued

acting as witness in testamentary processes.

=A =4 =4 =4 =4

Guardianshipg full or partial ¢ necessarily restricts and/or denies the legal capacity of the relevant
person and poses a significant barrier to accessing justice.
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On the other hand, guardians may be able to provide an avenue for achieving justice for adults with
intellectual disability under existing law; for example, by initiating court proceedings, reporting abuse
and exploitation, undertaking personal advocaayy o on.

¢KA& WLI N}YR2E 2F 3dz2 NRAFIYaKALIQ NBYFAYy&a Ay LX I
00K2dZAK LNBflYyR KFad AYyAGAFGSR Y2@Sa G2 NBLIXI
legal capacity). Like other jurisdictionsoand the world, Hungary, France, Finland and Ireland are
grappling with the practical implications of Article 12 and 13 of the CRPD.

oS
0S

a) Right to seek legal assistance and to directly instruct legal representation
Opportunities for adults with intellectuadisability to seek legal assistance and to directly instruct
legal representation vary between countries. A significant factor impacting upon this right is, again,
whether a person is placed under full or partial guardianship. Those under plenary guhipliares
generally not permitted to access direct legal representation, even though their will and preference
might be taken into account by substitute decisimakers. Those under partial guardianship have
more varied rights to direct legal representatiorhose with intellectual disabilities, more generally,
who are not under any form of guardianship, will also face barriers to this right.

Adults with intellectual disability under plenary guardianship in countries that retain this form of
denial of legakapacity, tend to not be able to directly instruct legal representation as the relevant
person holds no legal standing. Bulgaria for example, those found to lack mental capacity under
Article 4 of the Family Act are not allowed to act legally indepetigewhich includes instructing
legal representation. IrHungary similar provisions under theew Civil Code prode that legal 44
statements made by adults without legal capacity are null and void and their guardian shall proceed—
on their behalf'®*Where aperson is under plenary guardianship, courts have various requirements
to consult his or her guardian who is typically required to imcioco parentis.However, such
guardianship arrangements do not always result in the complete denial of the right tolegal
representation and instruct legal counsel. For exampldrétand someone placed under wardship
would have legal representation in the process described for Bulgaria and Hungary.

For those under partial guardianship in all countries, the pronssior legal representation differ. In

all countries, the relevant person is restricted with regard to appointing legal representation without

GKS O2yaSyd FyR aA3yladNBE 2F GKS NRafdhey G LISN
Administrative Proceder Act Section 14 establishes that the right of a legally incompetent person to

be heard shall be exercised by his/her guardian, custodian or other legal represefitative.

Bulgaria those under partial guardianship must have their guardians agree to legal representation,

and consent by courts and other authorities is sought from guardians and not the relevant person.

There are exceptions to this general tendency across the jatisds. For example, ifrinland
persons deemed legally incompetent shall themselves exercise their right to be heard in a matter
pertaining to income or assets in their possession, and shall themselves exercise their right to be
heard in a matter pertainig to their personput onlyif they are considered able to understand the

18 Act V of 2013 on the Civil Code, Articles 2:21-22
18 Administrative Procedure Act (Finland), Section 14.
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significance of the matter. If guardianship is only partial and the task of the guardian does not cover
the case concerned and the relevant person understands the significance otabe the
attorney/counsel discusses everything with the relevant person and he/she can direct legal
instructions™®” A further protection for those under guardianship existsFinland where there is
provision for guardians to be heard in courts, wherdevant, alongside persons under the
guardianship order. However, the opinion of the relevant person shall prevail if he/she is deemed to
have the mental capacity to understand the significance of the maffer.

Adults with intellectual disability who areohdeemed to lack mental capacity, and those who are not
under a guardianship order, undoubtedly face barriers to justice. In general, reports indicate that
persons with intellectual disability face a lack of accessible information, support and assistance
required for them to benefit from legal representation on an equal basis with otffrs.

However, some legal protections exist, which are both general (applying to all citizens) and specific
(offering specific accommodations to adults with intellectuahtibty who may require support). For
example, inFinland when there is an adult as an applicant and there is no entry in the register of
guardianship affairs, the authority/court basically draws the conclusion that the applicant has legal
capacity'®° In France adults with intellectual disability who seek legal assistance hold a right to do so
and to directly instruct legal representation regardless of whether the person is under
guardianship™In France during his/her appearance before the judge, adukith intellectual
disability have the right to be supported by a lawyer or by any person of their choice in civil cases

(C.civ., art. 432, al.1ler ), including a family member, a friend or a professional. The assistance of a

lawyer is a right but not an aiglation and the person must be informed of this rigfftSimilarly, in 45
Ireland adults with intellectual disability are not automatically entitled to legal representation under
the proposedAssisted Decisiallaking (Capacity) Bill 2013.

In all countries a hearing before a judge can be cancelled by the judge if such a hearing is considered

G2 L1a&asS I RFYy3ISNI G2 GKS NBfSGFryld LISNaA2yQa KSIFfi

some concern that this provision can exclude adulish intellectual disability from effective
participation in a hearing and that meeting the judge is important and should not necessarily hinge
on the expert advice of medical professionals, which then gives a great power to registered doctors
who may havdittle knowledge of the person, and about the supports which would enable them to
effectively participate in the hearing.

Inlreland I &adl Gdzi2a2Ne o62Reé OFftfSR G(GKS W/ AGATl Sya
provision of information, advice anhadvocacy on a broad range of public and social serfitéhe

187 Code on Judicial Procedure (Finland) Chapter 15 Section 2.

8 Administrative Procedure Act (Finland) Section 15, Paragraph 1. A similar provision exists in Code of Judicial Procedure (Finland)
Chapter 12, Section 1a paragraph 1.

189 See eg, Paul Swift, Kelley Johnson, Victoria Mason, Nour Shiyyab, Susan Porter, ‘What happens when people with learning disabilities
need advice about the law?’ University of Bristol, July 2013
http://www.legalservicesconsumerpanel.org.uk/ourwork/vulnerableconsumers/Legal%20Advice%20L earning%20Disabi lities%20Final %20
Report.pdf last accessed April 2014.

% Administrative Procedure Act and in Code of Judicial Procedure (Finland).

191 Du code de procedure civile, Articles 1259-3, 479, 480, 484 & 493.

192 C.pr.civ., Article 1214 al. 2.

198 Citizens Information Act 2007. Available at http://www.irishstatutebook.ie/2007/en/act/pub/0002/ last accessed 3 July 2014
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legislation underpinning the body was intended to provide for a statutory advocacy serviee
Personal Advocacy Service (PAS). Amongst the powers to be afforded to Personal Advocades, it wa
intended that they would be authorised to:

assist, support and represent the person

6A0 G2 FLILX@ FT2NIIFYyR 206GFAY | a20Att aSND

(ii) if the personal advocate considers it appropriate to do so, to pursue any right of
review, reference or appeal to a body other than a court if the application for such
service or services is refused.

However, the PAS was never commenced. Instead, a Na#hahvacacy Service (NAS) was created by

the Citizens Information Board in January 2011. Unlike the PAS, the NAS does not have any statutory
powers and states agencies and other services providers are not legally required to engage with it.
NAS claims a pacular remit for people with disabilities who are isolated from their community and
services, have communication differences, are inappropriately accommodated, live in residential
services, attend day services and have limited informal or natural suppoAsvocates under the

NAS can serve as advocates for a person with a disability within the legal system also. For example,
the result of the High Court case bégal Aid Board v. Judge Brady &'®rsas the production of

W[ S3l ¢

I AR . 2 MiBh ploviddddatza polty whereby thetleQal aid board would fund

GKS dz&S 2F WI LIWINPLINAIFGS LISNBR2YyAQ (2 adzZJi2 NI LI NJ
proceedings. NAS advocates now serve this function. 46

Finally, for all countries conside in this study, it is noteworthy that legal aid mechanisms are
available to adults with intellectual disability,though it is unclear as to the extent to which
guardianship status or mental capacity determinations impact upon this. Adults with disabilities in
general, and those with intellectual disability in particular, are eeg@resented in statistics of socio
economic disadvantagE®Hence, access to justice mechanismeach as legal aid schemes are
relevant to the terms of this study. IHungary legal aid is formally available in proceedings around
review of guardianship, revocation of guardianship, propertyice of where and with whom to
live*In Ireland more generally, adults with intellectual disability may apply for legal aid under the
Civil Legal Aid Act 198% Eligibility is based on a means and merit test.

19 Citizens Information Act 2007, Section 7D(1)(b)
1% National Advocacy Service For People With Disabilities
http://www.citizensinformationboard.ie/services/advocacy_services/ last accessed 3 July 2014.

1% | egal Aid Board v. Judge Brady & O(2005/474 JR)

197 See eg, in Bulgaria, the Legal Assistance Act,*® which provides that socially vulnerable people have the right to free legal assistance,
which includes persons with intellectual disability; in Hungary, Act LXXX of 2003 on Legal Aid

1% See eg, World Health Organisation, ‘World Report on Disability,’ (author) 2011, 21
http://www.who.int/disabilities/world_report/2011/report.pdf last accessed 2 August 2014; see also E Emerson et al, ‘Socio-economic
position, household composition, health status and indicators of the well-being of mothers of children with and without intellectual
disabilities’ (2006) 50 Journal of Intellectual Disability Researd62-873; E Emerson, C Hatton, ‘The socio-economic circumstances of
children at risk of disability in Britain,” (2007) 22 Disability & Society563-580

9 See  eg, Act LXXX of 2003 on Legal Assistance, Articles 11, 12, 14, 15 and 16
[http://net.jogtar.hu/jr/gen/hjegy_doc.cgi?docid=A0300080.TV]; Decree No. 56/2007 (XIl. 22.) of the Ministry of Justice and Law
Enforcement on the detailed rules for using legal assistance, [http://www.complex.hu/jr/gen/hjegy_doc.cgi?docid=a0700056.irm]

20 Civil Legal Aid Act 1995. Available at http://www.irishstatutebook.ie/1995/en/act/pub/0032/index.html last accessed 3 July 2014
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Legal aid resources may be also availablepkersons with intellectual disability at nagovernment
organisations. However, there remain few resources to assess how effectively persons with
intellectual disability are making use of legal aid. Further, as the reports from each partner country
demorstrate, a deprivation of legal capacity based on a guardianship ruling may preclude an
individual accessing legal aid. Seemingly, guardians are also capable of accessing legal aid on behalf
of the person, though little information is available. Finallye tombined reports indicate that legal
professionals are not always given resources to work effectively with persons with intellectual
disability. Difficulty remains where lawyers are not trained or supported to work with persons with
intellectual disabity.

Based against the human rights guidelines established at the beginning of this report, the fol
issues remain regarding the right to seek legal standing for persons with intellectual disability
participating countries:

1 personswith intellectual disabilities are not being supported to enjoy their legal cap:
in regard to access to justice in some areas;

1 support measures are in place, but often the best recourse to justice is througt
guardian representative, a process whi¢ under current law¢ does not respect the
LISNB2Y Q& NAIKGaAaX gAftf FyR LINBTFSNByOSa

1 some legal protections exist, including the use of legal aid mechanisms and pe

advocacy services. 47

b) Legal standing

In each country, the constitution providésr equal rights (in a formal sense) for all citizens, including
persons with intellectual disabiliff*In practice, the legal standing of persons with intellectual
disabilities to initiate a court or tribunal action depends upon whether they are deemdthve
mental capacity, and whether they are under a guardianship arrangement.

In Bulgarig for example, adults with intellectual disability who are under guardianship powers do

not, in practice, hold legal standing to initiate legal proceedimydgaridda / A @A f t N2 OSRdz
Article 28, indicates that persons under partial guardianship who are under the legal age (persons
under the age of 18) can make a legal claim personally but only with the consent of their parents or
guardians® Those under plenarguardianship irBulgariahave no right to legal standing to take a

case on their own. In all countries that provide for plenary guardianship, those under such
guardianship may not make valid legal statements. From a human rights perspective, this provisio
interferes with the autonomy, privacy and freedom of choice of such personginland the

Ddzr NRAI YAKALI { SNBAOSa ! 0GQa {SOGA2y 71H SaitlofAarl
2N GKS NBAGNROGAZ2Y 27F &2YStkeyfdemmat padsdry bdSnelBashe Y I &
guardian authority, the guardian, parent, spouse, child or other person close to the relevant person.

21 gee g, Bulgaria, Constitution, Article 6, (enforced 6 February 2007)
202 Bylgaria, Civil Procedure Code, (enforced 26 July 2013).
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In Hungary the legal status of the relevant person under supported decisiaking and
guardianship arrangements effiscaccess to justice significantly. For example, the new Civil Code
does not state separately that the guardian should, at a minimum, consider the will and preference
of the ward. (Again, the CRPD indicates that will and preference should not be oneecatigidbut
should in facdrivedecisionmaking by supporters of the relevant person).

In France the person can initiate procedures and challenge courts decisions but never alone. She or
he must be assisted or represented, depending on the nature efgirardianship measure. In the
OrasS 2F OdzNI 02NEKALIE AG Aa y24 GKS 3IJdzr NRAIF yQa
The guardian, however, is required to support the person under his or her protection. In cases where
the guardian des not support the person, the procedure may be considered as*%tiu.contrast,

in the case of tutorship, the guardian initiates procedures and represents the person under his or her
protection with authorisation of the guardianship judge. In cases concerning assets and property, the
legal guardian can act independentRegarding all other issues such as civic rights, privacy, and so
on, the legal guardian must first get the approval of the guardianship judge or the Family Council, if
there is one in placé® If a procedure to defend the rights of the person should bgaited and the
guardian has not taken action, the guardianship judge must ask the guardian to do so. Otherwise the
legal guardian can be made liable for negliger@ecourse, if a person considers that he or she has
been discriminated against, he or st&n complain, as all citizens, to the Ombudsrffan.

In Ireland, a number of mechanisms seek to provide for the legal standing of adults with intellectual
disability, including those under the wardship system. With regard to initiating & defending legal
proceedings, for example, Order 15, Rule 17 of the Rules of the Superior Courts, indicates th4Ba

NE

GLISNE2Y 2F dzyad2dzyR YAYRéE YI@& adzS a LIXIFAYOGXATT
defend by his committee or guardian appointed for that purposmil&r practices exist in the lower
courts. A ward of court can only take legal proceedings if the President of the High Court authorises
the Committee to bring those proceedings on behalf of the ward. A ward of court may be sued. The
High Court is capablef authorising legal representation of the ward in those proceedings. Any
proposed settlement of proceedings to which a ward is party must be put before the President of the
High Court for his approval®

Under the Disability Act 2005r¢land) a person with an intellectual disability may make a complaint
with regards to accessibility issues by hinherselfor through the following persons:

(a) a spouse, a parent or a relative of a person,

(b) a guardian of that person or a person actingpo parentis to that person,
(c) a legal representative of that person, or

(d) a personal advocate (as outlined above).

203 Art. 468 and 467, Civil Code

204 Art 475 of Civil Code

251 O (organic law) n° 2011-333

26 Courts Service, Wards of CourtAvailable at
http://www.courts.ie/offices.nsf/0/19111E254B2EF547802573D2006CCF26?0penDocument last accessed 7 July 2014
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If, having done so, the person making the complaint disagrees with the determination of the internal
inquiry, he or she may ask the ®odsman to investigate the complaint. The Ombudsman may then
make a finding that an action adversely affected the person and may recommend to the head of the
public body concerned or to any other person concermed

1. that the matter in relation to which thaction was taken be further considered,

2. that measures or specified measures be taken to remedy, mitigate or alter the adverse affect
of the action, or

3. that the reasons for taking the action be given to the Ombudsman,

Further, if the Ombudsman thinks fit do so, he or she may request the head of the public body or
that other person to notify him or her within a specified time of its or his or her response to the
recommendatiorf’’

There remain a number of barriers to people with intellectual disabilgigeying legal standing o
an equal basis with others:

T Good practices for assisting people to take part in legal proceedings is hampered w
LISNE2yQa fS3rf adryRAY3I Ad& RSYASR 2y
capacity¢ hence prevering their enjoyment of legal capacity on an equal basis \
others;

1 Failure to ensure the legal standing of persons with intellectual disability in law
barrier to the right to access to justicgjurisdictions that allow a person to take part
legd proceedings regardless of decisioraking ability provide stronger assurance 49
legal standing;

1 There are examples of good practices with regards to the appointment of representi
by persons with intellectual disabilities which provide people witkliactual disabilities
access to support in the exercise of legal capacity in the area of the right to acc
justice;

T {2YS YSI&adNBa SEAad GKIFIG NBawsSoOd GKS
legal standing (notwithstanding the issussted above);

1 Measures can be taken to assist persons with intellectual disabilities to take pi
proceedings as direct and indirect participants, though few jurisdictions contain t
(discussed in the following sections).

c) Rightto be heard
The researchers considered the availability of legal mechanisms or practices in the justice system
which requre judges to personally meet with adults with intellectual disability who are the subject of
a case. We asked if any regulations for this proesss.

In Irelandthe National Federation of Voluntary Bodieported that no such mechanism or practices
currently exist in the Irish civil or administrative legal system.

27 Ombudsman Act 1980, Section 6(3) as amended by Section 40 of the Disability Act 2005
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In guardianship arrangements elsewhere, the relevant person reserves thetoighe heard by
courts with regard to the appointment in all countries considet®dor example, ifFinland Article

86 of theGuardianship Services Alitects that where a guardianship authority has been petitioned
to appoint a guardian on the basis ofc§en 12(1), the authority shall hear the relevant person face
to-face.?® Similar provisions apply in District Courts iRinland ?° Certain procedural
accommodations are provided Finland such as technical equipment including video link (discussed
in the next Section) to assist direct communication by the relevant person.

There is some evidence to suggest that the provisions for the right to be heard are not being realized
in practice m Finland For example, the right to be heard as a basic right has not beeawsé#nt in

courts concerning guardianship matters. KVPS reported that in the case of KKO:2009:68 the Supreme
Court decided that when an adult has given consent to a locakte¥gpffice regarding the
appointment of a guardian for him or her, then the District Court, which formalises the arrangement,
does not have to reserve an opportunity to hear from the adult himself or herself. This ruling has
raised strong criticism beca@ist violated Section 73 of the Guardianship Services Act. As a result of
the ruling, if the relevant person opposes appointment of a guardian to himself or herself, the court
has to justify in its decision as to why the guardian has been appointed despittance from the
relevant person. A later court ruling (KKO:2012:109) strengthened provision for the right to be heard
in Finlandbut there remains little evidence to show whether or not this is translating into practice.
On a more optimistic notelFimish case law indicates that jurisprudence has shifted towards the
LISNE2Y Q&8 LINPOSRAzZNI f NARIKGE yR f£S3lFrf al ¥FS3dad NR:
preference of the person concernéd. -
In Bulgarig guardianship law directs that the relevamerson, with regards to petitions to courts to
restrict his or her legal capacity, should be questioned in pet¥dsnder certain circumstances the
relevant person may be brought to the court against his or her will, except in situations in which a
persor@ health condition may be compromisédThis latter situation can be overcome under
Bulgarianjurisdiction, where the judge visits the hospital or healthcare setting to see and speak with
the adult. While this requirement does support the opportunity the person to be heard by the
judge, a personal visit by the judge lieu of attendance at the court hearing does not ensure that

the adult has the opportunity to respond to evidence nor does it ensure that the adult will have
adequate opportunity to premnt evidence including calling witnesses.

Similarly, m France a guardianship hearing in which the relevant person stands before the judge can

be cancelled by KS 2dzR3IS AT Ad Aa O2yaARSNBR | RIy3aSN
determination rests on the advice of a registered doA8FEEGAPEI raised a concern that this

LINE GAAA2Y Ad RAAONAYAYI G2NE WoSOldzaSi SOKSE 2 dR A

%8 |n Finland, see eg, Guardianship Services Act, Section 86

29 [pid

20 According to Code of Judicial Procedure Chapter 8 Section 5 if a participant is to be reserved an opportunity to be heard in the non-
contentious civil case, the District Court shall exhort him or her to submit a written statement in response to the application.

211 See eg. KK0:2005:46 and KK0O:2012:109

212 Cjvil Procedure Code (Bulgaria) Article 337 (1) (enforced 26 July 2013) http://lex.bg/laws/Idoc/2135558368 last accessed 2 August 2014
23 |bid

24 ¢, pr.civ art 1219
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FYR GKFG GKA& LINPOSRAZNBE Ww3IAGSa  INBFG LIR2oSN G2
of the relevant person and his or her family, friends, will and preference.

For the countries under consideration in this research, theeesatutory grounds for dismissing the
involvement of the relevant person with regards to a guardianship appointment; for example, if the
petition for guardianship is at once rejected adadlinded, or if the hearing is considered impossible
because of e condition of the person to be heard, or if such involvement is considered to cause
undue inconvenience to or compromise to the health of that person.

In France the Civil Code states that the judge decides only after hearing the pé&rsbime person

by 0SS adzZLILR2NISR o0& | fFg&8SNJ2NE $gAGK GKS | LILINR O
Nevertheless, on the basis on a medical adVfcéhe judge can decide that there is no need to hear

GKS LISNB2YS AT GKS KSI NJpgsbn of,lifdhe persoflisThst ablekt® K S| f
SELINBaad KSNI gAffed

In Hungary, persons under guardianship have procedural capacity to act only under certain
circumstances, such as in some special civil court proceedings, having regard to the nature of the
case(such as proceedings related to personal status like dissolution of marriage). Personal hearings

are largely compulsory in these cases. However, the law provides discretionary power to the court to

g AGS GKAA 20t AL GAZ2Y 2y QikEBaéod aAa 2T aGAyadzNyY 2 dzy

The rules of the Act on Civil Procedure pertaining to most personal proceedings (divorce proceeding,
conservatorship proceeding, for example) permit the court to dispense with an obligation to heat

from people with intellectual disabilities aridose under conservatorship with full restriction of legal

OF LI OAtGed ¢KAA OFly KIFI@S I LINBF2dzyR SFFSOG 2y LIS
person under conservatorship with full limitation of legal competency may be dissolved witheut t

hearing of the relevant person (discussed shortly). In this,dhgecourt is under no obligation to

meet with the person on the basis that there is an obstacle deemed unavoidable in the opinion of

the court.Hand in Hand has argued that persons vdibability whose legal capacity is limited for any

reason are excluded from participation in public administrative proceedings on this basis. As such,
0KS WLISNER2Y OlFyy2i SYyF2NDOS KAAKKSNI NAIKGa o6& 2 LIS
obtt Ay KA&AKkKSNI O2yaSyid Ay ariddfiarzya FFFSOGAYyD KA

In Hungaryl  LISNB 2y Q& 3JdzZr NRAFYaKALl adF ddza | LIISHNR (2
obligations for the relevant person to meet judges faodace. For exampleAct V of 203 on the
Civil Cod&°NB 3 | NMR/AFRNOS YSy i 2F NRAIKGE NBEFGAy3a (G2 LISNEA

215 See art. 432 of Civil Code

18 See art 431 of Civil Code

27 AJUPID project - EFOESZ’s comments: 08 July 2014 (Réka Dané dr.)

28 Hand in Hand AJuPID report, 31. The Medical Advocacy Disability Centre (MDAC) is an international non-governmental organisation
promoting and protecting the interests of persons living with a mental health problem or intellectual disability in Central and Eastern Europe.
This analysis is a study prepared by the staff of MDAC (Benkd Boglarka, Fiala Janos and Gombos Gabor) on the rights of persons living
with psycho-social disabilities in the light of the “UN Convention on the Rights of Persons with Disabilities”

219 promulgated on 26 February 2013
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(2) Minors of limited legal capacity and persons of partially limited legal capacity shall be able to
take action on their own for the protection of their persomlrights. The personality rights of
incompetent persons shall be protected by their legal representative.

Similar exceptions exist in statutory law regarding litigation. In divorce proceedings Aotdt of

1952 on Civil Procedure, for example Artigfe(1) states that
At the first hearing of the divorce proceeding, the court hears the persons who appeared at the
hearing.If either of the spouses is undguardianship with a full limitation of legal competency
or if his/her place of abode is unknowm @ there are other unavoidable obstacles to his/her
personal attendancei is not obligatory to hear him/her in pers6tf

The capacity to sue and be sued hungarianlaw is framed similarlyAct Il of 1952 on Civil
Procedure, for example, states:
Onlysuch persons may be a party to the litigation (have the capacity to sue and be sued) who
may have rights and be bound by obligations according to the rules of the civil law.

Article 48 states:
(1) The person who is party to a lawsuit, whether persorallyia his/her agent, must be

a) a person of full legal competency pursuant to the rules of the civil law,
b) an adult of partially limited legal competency whose legal competency is not
limited in respect of the subject matter of or the procedural acts realized during th&2
lawsuit; or
X
(2) In the event the party has no legal capacity in lawsuits or if the paatyeigal entity, the
legal representative shall act on behalf of the party. The legal representative shall act on
behalf of persons placed under conservatorship by the guardian authority without prejudice
to legal competency as well, provided that the parsdn question do not act personally on
their own behalf. In the absence of a legal representative, the court shall appoint a guardian
adHitem for the party in question at the request of the counterparty (Article *4).

Similar provisions exist in variosections of the Civil Cod& Regarding #aring and evidentiary

LINE OSSRAY3I&s F2NJ SEFYLX ST I NIAOtS ond om0 &adl G5z
conservatorship proceeding may only ispensed witlin particularly justified cases,gie of abode

2F GKS RSTSYRIYyG A& dzyly2é6y 2N GKSNB NB 2GKSNJ d

The right to be heard for people with intellectual disability is substantially strengthened w
judges are required to meet people with intellectual disabilities involved in legal proceec
Appointments of guardians and wardship orders typically dontarovisions for facéo-face
meetings with judges, though exceptions exist which potentially leave wide discretion to refuse

20 Code of Civil Procedure, Article 85(1)
21 |hid, Article 50(1)
222 |bid, Articles 50(1), 278, 306, 308, 85
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meetings. One concern relates to the reliance on medical expertise to determine the appropria
of inclusion. As such:

1 persons with intellectual disabilities typically do not enjoy legal capacity on an ¢
basis with others with respect to being heard, although there are clear exampl
positive steps taken to facilitate fage-face meetings with judges, which constau
access to support in the exercise of legal capacity related to access to justice;

1 effective access to justice is therefore not ensured for persons with intellec
disabilities with regards to the right to be heard,

1 procedural accommodations and reasdole accommodations can assist but are 1
ensured for persons with intellectual disabilities;

1 persons with intellectual disabilities are enabled in some cases to take pa
proceedings as direct and indirect participants, but barriers remain, such as
discretionary power of medical professionals or the ease with which judges may b
to decide not to meet with the person.

d) Promotion of Direct Testimony

The researchers were concerned to identify any rules of evidence and procedure which enable
people with disabilities to give direct testimony in cogrtand any regulations or reported cases
involving the use of interpreters, or other communication supports, including augmented and
alternative communication, facilitated communication, or totalnounication. The promotion of
direct testimony differed between countries, where some provided procedural accommodations
(discussed in the next section) while others did not appear to have any such provisions. 53

Hungarianlaw, under the Code of Civil Proagd, provides for assistance with legal proceedings to

I Rdzf Ga 6AGK + WKSFENAYy3a RA&FOAfAGEY RRBYefFfstdhA y R LIS
provisions appear to be applicable to others requiring support with communication to assist with
directtestimony. The following example was provided by Hand in Hand:

An example from the legal cases of the Legal Assistance Service of Hand in Hand
Foundatior®* A 22 yeawld autistic woman had been sexually abused by her teacher for 8

years. The accused wasaaitted in the seconihstance court proceeding. The woman

SELX AYSR 6KIG KIR KIFLWSYySR o6& YSIya 2F al a4
Council (Egészségugyi Tudomanyos Tanacs) established in the-isstamck proceeding

that assisted communédion can be accepted as testimony.

| 26 SOSNE | O0O2NRAYy3I G2 GKS alyS NBLER2NI WikKS STTFS
taken into regard during the provision of information, thus the rights of persons with disabilities are

A Y F NA Y Je8, fhe sameCCielbKCivil Procedemmpletely restricts persons from being heard

Fa gAlySaasSa Ay O2daNI LINPOSRIZNBA F2N gK2YI RdzS

GSadayzye OF yy2At XiXSf 189 Lol fetab prokérure also expressly excludes

223 Code of Civil Procedure, Article 184(2)
24 Case No. 22_260413 (Legal Aid Service of Hand in Hand Foundation)
25 Act 111 of 1952 on Civil Procedure, Article 7
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persons from hearing as witnesses, whose physical or mental condition would not enable them to
take correct testimony. Act CXL of 2004 on administrative procedure and service also stipulates that
those persons whose legal capacity is limited or who, due to his/her mental or other condition, are
only able to restrictedly value the importance of making a legal statement, could only be authorized
to make any statement if he/she wishes to do it and/ltes legal representative agrees to?ft
Hungarian laws with regard to restrictions on adults with intellectual disability providing direct
testimony are typical to European laws more generally, and the provisions of support described
above¢ while commena@ble ¢ appear very much to be the exception to the rule.

In Finland according to Judicial Procedure Act Chapter 17 Section 11 the following may not be
admitted as evidence in a court, unless otherwise provided in an Act: a private written statement
drawn up for the purpose of a pending or imminent trial, unless the court admits it for a special
reason and an oral statement entered or otherwise stored in the record of a criminal investigation or
another document. Although if the statement given in a-pri@l criminal investigation by a person
who has not reached the age of 15 years or a person who is mentally incapacitated has been
recorded on a video recording device or on a comparable video and audio recording, the statement
may nonetheless be admitteds evidence in court if the defendant is provided with an opportunity

to present questions to the person being heard. Section 21 contains provisions on the hearing of
such a person as a witness or for a probative purpose. According to Section 21 a peosbasmot
reached the age of fifteen years or who is mentally incapacitated may be heard as a witness or for
probative purposes if the court deems this appropriate and if hearing him or her personally is of
central significance to the clarification of theatter and hearing the person would probably not
cause said person suffering or other harm that can injure him or her or his or her development. THe
court shall as necessarappoint a support person for the person to be heard and the provisions in
chapter 2 of the Criminal Procedure Act (689/1997) on a support person to be appointedpfaty

apply to such personThe person to be heard shall be questioned by the court unless the court
deems there to be particular reason to allow the parties to questibe person as provided in
section 33. The parties shall be reserved an opportunity to submit, through the court, questions to
the person to be heard or, if the court deems this suitable, directly to the person to be heard. If
necessary, the hearing maghke place elsewhere than in the court room.

In Bulgarig no provisions appeared to exist for promoting the direct testimony of adults with
intellectual disability. Ifrrance FEGAPEI reports théuet presence of a lawyer is possible (art. 432 du
code ciMi & art.1214 du code de procedure civile) yet no alternative communication or facilitated
communica;ti70n appeared to have been promoted for persons with intellectual disabilities under
French law:

In Ireland part 3 of theChildren Act 1I99REFSNB (2 OAGAf LINBPOSSRAyYy3Ia a:
person who is of full age but who has a mental disability to such an extent that it is not reasonably
L2aaAiroft S FT2N GKS LISKHERR Kt réfers td suabl § pefsgh RiGngIBwi&iGey (1 f & d ¢
live television link (addressed in the following section). In such cases the court may, of its own

28 AJUPID project - EFOESZ’s comments: 08 July 2014 (Réka Dané dr.)

27 The law n°2005-102 does foresee accommodations such as sign language interpretation, Braille readers, accessibility of buildings, and so
on.

228 Children Act 1997, Section 20(b)
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motion or on the application of a party to the proceedings, if satisfied that it is hecessary having
regard to the mental condition of the person, eat that any questions to be put to that person
should be put through an intermediaf§’ These questions must be either in the words used by the
guestioner or in words that convey to the person, in a way that is appropriate to his or her mental
condition, he meaning of the questions being ask&dThis would presumably include supports for
alternative forms of communication, however there is no recorded case law on this point.

A lack of promotion for direct communication of direct testimony raises sinfilanan rights
concerns to barriers to the right to be heard. For example:

1 persons with intellectual disabilities are not able to enjoy legal capacity on an equal
with others;

1 enjoyment of legal capacity by persons with intellectual disabilities is not ensi
regarding the right to access to justice where direct testimony is not promoted;

T persons with intellectual disabilities are nqgtin general¢ provided with access tc

support in the exercise of legal capacity regarding the right to access to justice;

lack of direct testimony affects access to justice for persons with intellectual disabilit

there are very few procedural and agepropriate accommodations for persons wi

intellecual disabilities regarding support to provide direct testimony;

1 persons with intellectual disabilities are not enabled to take part in proceedings as
and indirect participants, with some important exceptions which need to be suppc
and promoted.

= =
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e) Procedural Accommodations

The researchers were required to identify ampgeduralaccommodations which enable adults with
intellectual disability to participate in court proceedingsncluding the design of court rooms and
proceedings, the use of less formal proceedings and settings (e.g. judges not wearing wigs and gowns
or relaxingformal rules for court procedures) and the use of video testimony.

FEGAPEI reported no particular procedural accommodatiofsaimce However judges may arrange

to meet and hear persons with disabilities outside the courtroom, eg. at their home, up@od

facility, and in the hospitalAccording to judges interviewed, they frequently use this possibifty.
Moreover, the law n°200802 for equal rights and opportunities, participation and citizenship of
disabled persons, establishes general accommiodat for disabled persons and aims to prevent
discrimination. It promotes accessibility in all fields of social life and accommodabasehility

rights organizations and other representative NGOs may now file cases for a disabled person that has
been dscriminated against at work or in the process of applying for a job, with the written approval

of the person him/herself (art. 24§ Since 2008, the organization around the Ombudsman has been

229 Children Act 1997, Section 22(1)
20 Children Act 1997, Section 22(2)
21 See FEGAPEI baseline study.

22 Art. L 122-45 Code of work

Co-funded by the Civil Justice Programme of the European Union

This publication has been produces with the support of the Civil Justice Programme of the European Union. The contents of this
publication are the sole responsibility of the partners of the AJUPID project and can in no way be taken to reflect the views of the
European Commission.



.
- 56
>

AJUPID
ACCESS TO JUSTICE FOR PERSONS WITH INTELLECTUAL DISABILITIES

O

NEY2RSt SR OLINBGA2dzat e al ! [ 596nbddsmasis § bnstitudidnd G 2
right since 2008. This can be done by the persons concerned, their relatives or A*NGO.

In Ireland, as noted, Section 21 @thildren Act 199provides for the giving of evidence by a person

with a disability via live telesion link in civil proceedings concerning the welfare of a person who is

of full age but who has a mental disability to such an extent that it is not reasonably possible for the
person to live independently. Section 25(1) of Disability Act 200%Irelard) states that, subject to
certain exceptions, a public body must ensure that its public buildings (including court buildings) are,
as far as practicable, accessible to persons with disabilities. In the case of persons with intellectual
disability, this cald theoretically include signage, speech and language support, plain language
guides, and so on. The 2005 Act also requires that where a service is provided by a public body, the
head of the body shall:

(a) wherepracticable and appropriate, ensure that the provision of access to the service by

persons with and persons without disabilities is integrated,

(b) where practicable and appropriate, provide for assistance, if requested, to persons with

disabilities in acessing the service if the head is satisfied that such provision is necessary in

order to ensure compliance with paragraph (a),

and

(c) whereappropriate, ensure the availability of persons with appropriate expertise and skills

to give advice to the body about the means of ensuring that the service provided by the body

is accessible to persons with disabilitfés. 56
Further, each head of apublic2 R& Ydzad | dziK2NR&S |4 tSIrad 2yS 27
2FFTAOSNRQ YR LINE @ oRliSate 2hJprovisidnl-of/a3ststante2 ad guigaRce © 2
persons with disabilities in accessing its servicd® civil proceedings, this wddi presumably
include deconstructing legal jargon and court procedure. There is also provision for video link in
courts, both with regard to wardship proceedings, but also outside the guardianship context, such as
with regard to sexual offences cases. Hoem there is little evidence to indicate how commonly
such provisions are used for adults.

In Hungary Hand in Hand reported that no special legal regulation or practice exists in connection
with procedural accommodations in courtrooms for adults witteilectual disability. However, some
provisions exist for reasonable accommodations in general under HungariaAdaXXVI of 1998 on

the Rights and Equal Opportunities of Persons with Disabilities defines the public services to which
equal access muste ensured by the service providers. The Act regulates the scope of the obligations
in specific detail, which includes all activities related to the powers of the state, including official,
governmental and all other public administrative activities, adl vas activities related to the
administration of justice, and also the activities pursued by the Parliament, the bodies reporting to
the Parliament, the Constitutional Court, the Commissioner for Fundamental Rights, the Public
t NP & S Odzii 2 NI & atidnal defer@&and daMdertiokc&mnent bodies within their poweract

23 Constitution, Art. 71-1
24 Disability Act 2005 Section 26(1)
25 Disability Act 2005 Section 26(2)
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XXVI of 1998 on the rights and equal opportunities of person with disability defmesd accesas
follows:

T the access to the service is equal if all persons, with special regard téepgegmired in
functions such as movement, sight, hearing or mental and communicational functions,
can apply for and use the service without difficulty, in a predictable, comprehensible and
sensible manner, as independently as may be allowed by the conslitif the person in
question;

1 there is an equal opportunity to access the building, if it is accessible to all persons, with
special regard to people impaired in functions such as movement, sight, hearing or
mental and communicational functions, the paf the building open to the public can
be accessed and, in case of emergency, vacated with safety by all, and everyone can use
the objects and equipment in the building according to the intended purpose thereof;

91 the access to any information is equaitifs predictable, comprehensible and sensible to
all persons, with special regard to people impaired in functions such as movement, sight,
hearing or mental and communicational functions, and if all persons can access the
information without difficulty.

The failure to remove physical barriers or ensure equal access to public services is regarded as direct
negative discrimination in the legal practice of the courts and the Equal Treatment Authority
69388yt ! .t ytayYsR || G5 at Availablefas fp SedsudcdsSuNapplidation € A (0 G
of such equality standards undétungarianlaw with regard to access to justice for adults with
intellectual disability. 57

All five countries in this study have enacted afiicrimination legislation whichprohibits
discrimination on the basis of disability and requires the provision of reasonable accommodation to
persons with disabilities in the sphere of employment as well as in the provision of goods and
services. Noftliscrimination legislation on the pvision of services naturally encompasses services
within the social welfare system (where guardianship is often located) as well as the justice system.
However, none of the country reports identified any case law where the requirement to provide
reasonabé accommodation to persons with intellectual disabilities in the justice system (such as the
provision of communication support to provide testimony, or the adaptation of court procedures)
had been tested in the courts. Similarly, none of the country resporcluded any information on
cases where reasonable accommodation had been provided to persons with intellectual disabilities
to enhance their decisiomaking ability, as a less restrictive alternative to the appointment of a
guardian or other substitutelecisionmaker. Nevertheless, existing auiiscrimination legislation, in
particular the requirement to provide reasonable accommodation, has significant potential to
enhance the exercise of legal capacity by persons with intellectual disabilities,llaaswensuring

more effective access to justice.

In Finland the NonDiscrimination Act (21/2004) has been in force about ten years. In 2014, the
Finnish government has sought to reform this act and others relating it, and is currently in committee
stage?®®*The amendments that have been advanced seek to enlarge obligations for reasonable

26 Government’s Bill 19/2014
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accommodations. In NoBiscrimination Act, which is still in force, this obligation concerns only
persons commissioning work or arranging training. The bill enlarges tigatibh to authorities and
private service providers as well. Reasonable accommodations are understood -pernament

ways to ensure that the services are available for a person with intellectual disabilities for example.
In Finnish courts it is possible change the place for a court session from a courtroom to another
place, if needed. If the court has many courtrooms and others are for example in the first floor, it is
possible to arrange a court room from there instead of using a court room in dts, if they are

more difficult to reach for a wheelchairser. The accommodations required are usually investigated
by the court before the first court session.

InFinland as noted previously, the Guardianship Services Act provides, in certain stacwes, that

the authority shall hear, in person, the relevant persdh procedural accommodation is available

Ay GKS F2N¥ 2F G§SOKYAOFf SldALIYSY(d | O0O2NRAy3 (2
The use of technical equipment (such agpdlone and video link) is possible if the distance between

that person and the local register office are prohibitive, or for other reasons, such as if the person

who should be heard is in a closed care facility. According to this section of the Guaplideshces

Act it is also possible to use assistance of another local register office to make the personal hearing
possible. These alternative ways to hear the relevant person were added to the Guardianship

{ SNIAOSa ! 04 Qa { SO Aelgtal yegistehoffices movenefficie THe NdfBeNJ (2 Y
of local register offices has been decreasing, which appears likely to coftifities means that

offices in smaller towns are vulnerable to being dismantled, and the distances to local register offices

will become longer, makingideo linkand other assistive communication technologies especially
important. S

In other court sessions (not simply regarding guardianship) there are also possibilities to use certain
kinds of reasonable accommodations. According to Judicial Procedure Act Chapter 5 Section 15 d a
preparatory session concerning civil cases may alsbele by telephone or using another suitable
means of communication, through which the persons present at the session have verbal contact with
one another. These measures are undertaken with consideration to the nature and scope of the
guestions to be condered in the session, and a decision is made as to how appropriate they are to
reach the goals of the preparation. The opinion of the parties is decisive in this process. If they give
their permission, the means of communications are decided with a vieevewy party having a
possibility to be heard and to participate in the discussions together. This section makes possible the
use of telephone or video link in these situations. If during the sessibecitmes clear that the
session cannot be held in thigy, the court has to suspend the session and determine the session to
be held in a court roori*® Judicial Procedure Act Chapter 17 Section 34a sets out the potential to
use a video conference or other appropriate technical means of communication, apelitdabe

court deems it suitable and the person to be heard cannot appear in person in the main hearing due

27 Guardianship Services Act (Finland) Section 86. This requirement applies where a guardianship authority has been petitioned to appoint a
guardian on the basis of section 12(1).

28 Government proposal HE 203/2010 vp. s. 25

2 Maistraattien toimipisteverkon supistaminen, Maistraattien ohjaus- ja kehittamisyksikko, Itd-Suomen aluehallintoviraston julkaisuja
9/2014. Available in Finnish:
http://www.avi.fi/documents/10191/1308619/Maistraattien+toimipisteverkon+supistaminen/ablc662a-1b3b-4214-a5¢8-983dfh110e09  last
accessed 2 August 2014

20 Government’s bill 32/2001 p. 43-44 (available only in Finnish)
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to illness or another reason, and with a number of other provisos, including that the person to be
heard has not reached the age of 15 years opbhehe is considered to lack mental capacity. A party
shall be reserved an opportunity to put questions to the person being heard. Telephone may not be
used in the hearing if the procedural accommodations are necessary in order to protect the person
to be heard or a person related to him or her, or the person to be heard is considered to lack mental
capacity. According to Judicial Procedure Act Chapter 17 Section 21 it is also possible for the court or
the person themselve® appoint a support person famain hearing tca person who is considered

to need it.

Procedural accommodations are not a common feature of the justice systems of the five cot
though there are aspects in law and practice in some countries which provide support for
with intellectual disabilities to the right to access justice. As such a lack of proce
accommodationg which is evident for the most part in the countrieseads to the following:
1 persons with intellectual disabilities do not enjoy legal capacity on aaldspsis with others
1 enjoyment of legal capacity by persons with intellectual disabilities is not ensured
aspects of life including the right to access to justice;
1 personswith intellectual disabilities are no provided with access to support in the exerci:
legal capacity in all areas of life including the right to access to justice;
ddzLILR2 NI YSIF adzNBa OFlyy2iG GKSNBF2NBI NB3
effective access to justice is not ensured for persons with intellectual disabilities;
procedural and ageppropriate accommodations are not ensured for persons v
intellectual disabilities;
1 reasonable accommodations are not ensured for persons withlautelal disabilities in the
field of access to justice;
1 persons with intellectual disabilities are therefore disabled from taking part in proceedin
direct and indirect participants.

= =4 A
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f) Intermediaries and their Role

The researchers were concerned to ntiy any provisions in law which promote a role for
intermediaries in communicating the views of adults with intellectual disabilities to the court and
procedures or regulations regarding who can be an intermediary (parent, guardian, advocate, lawyer,
litigation guardian/guardian ad litem, social worker, other professional, other family member or
FNASYROD® ¢KS@& gSNB Iftaz2z O2yOSNYySR (2 ARSyGATe
GKSUKSNI GKAA NRES A

gKIG GKS LlaarotsS 2
or other criteria.

a
dzi 02YS aK2dzZ R 6S Ay GUKS Ol a

(@]

In France provisions allow for family to be heard by the judge in guardianship m&ftefs noted,

GKS NBftS@Fryd LISNa2Y OFly o06S lFaaradaSR o0& | flge
consulted by the judgef he or she decides to do so. However, there is no legal obligation to do as
much. InFrance FEGAPEI reports thdiere isno particular intermediaries of communication for

. Du code de procedure civile & Circulaire DACS n°CIV/01/09/C1 du 9 février 2009, Article 1220-4
http://www.textes.justice.gouv.fr/art_pix/boj_20090001_0000_0036.pdf last accessed 2 August 2014.
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adults with intellectual disability; no more that what exists in general to assist victims and alleged
perpetrators of crime, and to assist people who want to initiatgrocedure of justice (such as
lawyer, legal aid, associations of victims etc.).

In all countries exceplreland, country reports indicate that the only intermediaries available to

I RdzZf 1a 6AGK AyaSttSOGdz ¢ RA&AlIOoAfAGET Ay 3SYSNIf
Parh Odzf | NJ | G OGSy A2y A& LI AR Ay f |Balgariatr exdmpeSy (a4 Q |
intermediaries of adults with intellectual disability under guardianship could be their parents or
guardians’** This does not assure their involvement in legal proceedings related to the relevant
person. InBulgari&& b 9 ¢ C2 dzy R ludpésdgtideNdhétiemid Bear We guardian or the

family members or both as witnesses to find out what the views of the peaseio be placed under

3dzZ NRAFYAKALK 6K2AS 3Jdzr NRA | yFiaRcE LI CROD! k 8 2 dz(N)B 1)2 ND &
LI NI A Odzf F NJ LINE OSRdzNI £ O02YY2RI GA2yaQ F2NJ | RdzZ
with regard to intermediaries ouide family and professional guardians. However, as notked, t
effectiveness of guardians varies, and leaves considerable room for-amimnm application of law.

For example, the NET Foundation reported thatBuolgarial G f SFaid> W6GuvKS ST¥F
guardianship as an institution heavily depends on certain personal qualities of each guardian, such as
GKSANI O2YLISGiSyOS:z RAfAISYOS IyR O2yalOAaSyirzdzaySa

In Finland neither the local registry office nor District Court has the obligation to hear parents,
siblings or other informal supporters when appointing a guardian to an adult. The Finnish District

/ 2dzNI KFa (2 NBaSNBS T2N | LISaNEBlesQiEis ddnkesthi S | Y
unnecessary. The Parliamentary OmbudsmaRiofandhas stated that the European Convention on 60

l dzYly wAIKGAZ YR SaLISOAlLtte ' NIAOES y FyR AUG&
20t A3l GAZ2Y (2 yiébad whishMBpainfirg & gulirbian xof him/B&fAccording to

the Parliamentary Ombudsman, authorities should choose the relevant procedural measure which
honors the input of family and informal supportéféln Finland the local registry office is not
obligated to hear anyone else than the person concerned but it usually does so. Family members are
heard or are reserved an opportunity to be heard and are encouraged to submit a written statement

in response to the application. If the person is living daee facility, local registry office investigates

the situation of the person by hearing the personnel of that facility. Family members are usually
heard about the suitable guardian for the person concerned but also about the general situation in

the pers/y Qa f A FS® Lly-cakeiconsideratiorid lochl re@isted dfices and in courts as to

who is allowed to be heard. If the person concerned cannot be heard at all, the other people close to
him/her can give information about this person and hiytsituation in guardianship applications,
including views on who would be appropriate for the task.

In Finnish courts more generally, family members can be appointed as support persons in main
hearings according to Judicial Procedure Act Chapter 1708&tti paragraph 2. Of course it must be
considered, if they themselves have a certain interest concerning the case so as to prevent a conflict

22 Individuals and Family Act, Bulgaria (enforced 29 December 2002) http://lex.bg/bg/laws/Idoc/2121624577 last accessed 2 August 2014.
3 EOA 4.11.2002 dnro 1429/2/00
24 1bid
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of interest. Support persons are used for example to help the communication between court, other
parties and theperson concerned.

In Hungary no special legal regulation or practice exists in connection with procedural
accommodations in court rooms for persons with intellectual disabilithet. XXVI of 1998 on the
Rights and Equal Opportunities of Persons with lliisi@s defines the public services to which equal
access must be ensured by the service providers. The Act regulates the scope of the obligors in close
detail. The scope of activities subject to the regulation includes all activities related to the gofwer

the state, including official, governmental and all other public administrative activities, as well as
activities related to the administration of justice, and also the activities pursued by the Parliament,
the bodies reporting to the Parliament, ti@onstitutional Court, the Commissioner for Fundamental
WAIKGAY GKS tdzoftAO t NP deOsdnng IbienforbeentibOdies RithNid G KS  y
their powers.Act XXVI of 1998 on the rights and equal opportunities of person with disability defines
equal accesss follows:

1 theaccess to the service is equal if all persons, with special regard to people impaired in
functions such as movement, sight, hearing or mental and communicational functions,
can apply for and use the service without difficulty, in a predictable, compréblerand
sensible manner, as independently as may be allowed by the conditions of the person in
question;

9 there is an equal opportunity to access the building, if it is accessible to all persons, with
special regard to people impaired in functions suchnasvement, sight, hearing or
mental and communicational functions, the parts of the building open to the public can
be accessed and, in case of emergency, vacated with safety by all, and everyone canflse
the objects and equipment in the building accordinglie intended purpose thereof;

1 the access to any information is equal if it is predictable, comprehensible and sensible to
all persons, with special regard to people impaired in functions such as movement, sight,
hearing or mental and communicational fuimms, and if all persons can access the
information without difficulty.

The failure to remove physical barriers or ensure equal access to public services is regarded as direct
negative discrimination in the legal practice of the courts and the Equaltriiesa Authority
693&8S8Syf! .tytaysR IlGasat3ao tA1So

In Ireland, there are mechanisms for providing for intermediaries for adults with intellectual
disability. As noted, under theChildren Protection Agf the court is satisfied that it is necessary,
havingregarded to the mental condition of the person, the court will direct that any questions to be

put to that person should be put through an intermedidfylntermediaries can assist by making

LX FAY fFy3dzad 3S WAYGSNILINBGIFGA2YyaQ 2F 02dzNI LINR OS S
provide assistance to communicate his or her response and contribution to such proceedings. In
Irelandthereisalg | NBfS F2NJ I WySEG FNASYRQ:sS & 5SG 2dz
that no clear guidance exists as to whether such persons are required to act solely based on the

5 Children Act 1997 Section 22(1)
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Interestingly, no reference was made in any of the reports to speech and language therapists, or
other professionals, being used to support communication in court.

The use of intermediaries can provide useful supportdeople with intellectual disability to acce:
the right to justice. Without theng as is the case in almost all jurisdictions under consideration |
¢ a number of rights are compromised, and as such:

1
1
1

personswith intellectual disabilities cannot enjoy legal capacity on an equal basis
others;

effective access to justice is not ensured for persons with intellectual disabilities;
procedural and ageppropriate accommodations are not ensured for persons v
intellectual disabilities;

reasonable accommodations are not ensured for persons with intellectual disabiliti
the field of access to justice;

personswith intellectual disabilities are not enabled to take part in proceedings as d
and indirect participants

persons with intellectual disabilities are not provided with access to information
communication

the judiciary is not trained about thebbligation to respect the rights of persons wi
intellectual disabilities.

8 Irish AJUPID report, 22

Co-funded by the Civil Justice Programme of the European Union

This publication has been produces with the support of the Civil Justice Programme of the European Union. The contents of this
publication are the sole responsibility of the partners of the AJUPID project and can in no way be taken to reflect the views of the

European Commission.

62



63

AJUPID
ACCESS TO JUSTICE FOR PERSONS WITH INTELLECTUAL DISABILITIES

3. Trainings for guardians and support persons

This section of the report focuses on existing or proposed elements of compulsory training for legal
guardians andsupport persons on the rights of adults with intellectual disabilities and effective
communication techniques.

In Bulgariathere are no compulsory trainings provided for guardiadgon special requesthe
Social Assistance Agency replied that the Agency is not in a position to train guaodisams
compulsorybasisas they are independent persons with free will and cannot be obliged to participate
in such training*’ Researchers are not aware of any wdhry training offered for guardians in
Bulgaria.

In Finland the legislation sets up certain requirements to be met by public guardians. These
requirements include a completed appropriate higher educafMo further information is
available on any traing undertaken by or proposed for legal guardians and individuals providing
support for persons with intellectual disabilities on the rights of persons with intellectual disabilities
and effective communication techniques.

In Francea publication on partipation of persons, inter alia, with intellectual disabilities in the
implementation of the measures of tutorship and curatorship was published in Z6%Zhis
document provides professional guardians with good examples and recommendations on:
63

9 participation of persons with intellectual disabilities in tutorshipd curatorship measures

9 involvement of the family

1 dzaS 2F |y WAYRAGARIZ f R20dzYSyid 27F &dzlJLJ2 NI Q

9 functioning of services of professional guardians.

In order to become a legal guardiandional certificate of skills has to be obtained. The certificate
can only be obtained if the following training modules are completed:

1 A theoretical training of 300 hours for tutorship and curatorship and 180 hours for legal
assistance, and
1 A practicatraining of 350 hours.

¢tKSAaS UNIXYAYAY3IAaQ FAY A& G2 lFLaaArad €S3rFf 3Idzkr NRAF
well as knowledge on the legal framework and rights of persons under tutorship and curatofship.
Only certified trainingentresare allowed to conduct such trainings.

#7 Bylgaria, Social Assistance Agency, Written reply 94CC/86, dated 27.05.2014, signed by the deputy-director of the Social Assistance
Agency Yanita Manolova

28 Act on Organization of Guardianship Services (laki holhoustoimen edunvalvontapalveluiden jarjestimisests, 575/2008) and Section 1(a)
of the Ministry of Justice decree on State Legal Aid Offices, Section 4.

29 Agence nationale de I'évaluation et de la qualité des établissements et services sociaux et médico-sociaux (Anesm): Participation des
personnes protégées dans la mise en ceuvre des mesures de protection. Recommandations de bonnes pratiques professionnelles. 2012. last

accessed 4 Sept 2014
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InHungary,i NI A YAy 3 Y| Trénhg prdgransfgrithe fefrafiRg offpublic guardians to be
LINE TS&aA2yl was pudisbed in2BARLEN training is built on this publication is
compulsory for public guardians. The modules of the training document focus on:

91 legal studies;
1 information on persons concerned;
9 basics of communication.

tKS 202S8S0GAGS 2F (KS Wiichahis$hall hdcane faBifaQwithvtBeRadpdl S A &
capacity related provisions of the new Civil Code and legal issues related to the activities of public

3dzZ- NRAFYa FyR O2yaSNBIGd2NA | YR LINE TS dndoimatrt f & dzLJL
onpeNE2yd O2yOSNYySRQ Aa (2 LINPOGARS LINILAOALIYGA o
G261 NRa Of ASydad ¢KS LizN1J32asS 2F (KS WwWol araoda 27
ability to communicate, connect and effectively cooperate wilierts by means of various skills
development exercises.

In 2011 the Hungarian Association for Persons with Intellectual Disabilities (EFOESZ) published a
document on a model experiment prograne on supported decisiomaking®? EFOESZ participates

Ay HIKEK&# 8a LLQ LINRB2SOG O22NRAYIFIGSR o0& LyOfdzAz2y
disseminate easto-understand communicatio®®!  LJdzo f A Ol GA2y SyidAa@gt SR WL
European standards for making information easy to read and uridefsRQ ¢ | & LJdzo f A 8% s R
project®*Furthermore, the Hand in Hafiifoundation developed training on easy-understand
communicatior>®

In Ireland no information is available on any training undertaken by the General Solicitor or staff of
the Office of Wards of Court. In 2012Advocates of the National Advocacy Service (RAS)
participated in training which includes Mental Health Training, Assistive Technology, Social Policy,
Autism Awareness, Sdlfare, Presentation Skills, Identification of Need Children & Families, Manual

0 gee Circular, DACS n° CIV/01/09/C1, p 16-17 & to see the content of the training: http://www.tutelle-
curatelle.com/formation_curateur_tuteur.htm#formations last accessed 4 Sept 2014

51 Dand Réka, Gazsi Adrienn, Mattenheim Gréta, Dosa Piroska: Képzési tananyag. Az uj Polgari Torvénykonyv cselekvoképességi
szabalyainak alkalmazasa. Képzési program hivatasos gondnokok hivatasos tamogatova torténd atképzéséhez c. 22 oras képzéshez. [Réka
Dané, Adrienn Gazsi, Gréta Mattenheim, Piroska Désa: Training material — Application of the rules governing legal capacity in the new
Civil Code prepared for the 22 hours training entitled ‘Training program for the retraining of public guardians to be professional supporters.’
2014 EMMI TAMOP 541.]. Available in Hungarian at http://www.macsgyoe.hu/downloads/szakmai_anyagok/tdkepzes.pdf last accessed 4
Sept 2014

%2 Horvéathné Somogyi 11dikd, Dané Réka, Toth Szilvia: Supported decision-making — Experience gathered in the model experiment program
of EFOESZ (EFOESZ, 2011)

%3 For the Hungarian site see www.life-long-learning.eu last accessed 4 Sept 2014

%4 For the Hungarian version see http://www.inclusion-europe.org/pathways2/images/Information_for_all-HU.pdf last accessed 4 Sept 2014
%5 *K ézenfogva alapitvany.’

%6 The training is entitled ‘Koénnyen Erthetd Kommunikacio® (Making communication easy to understand) [Kézenfogva Alapitvany, T-05-
153/2009]

%7 The National Advocacy Service for People with Disabilities (NAS) was launched on 31 2011. The National Advocacy Service for People
with Disabilities provides an independent, confidential and free, representative advocacy service that works exclusively for the person using
the service and adheres to the highest professional standards. NAS works to ensure that when life decisions are made, due consideration is
given to the will and preference of people with disabilities and that their rights are safeguarded.
http://www.citizensinformationboard.ie/services/advocacy_services/ last accessed 4 Sept 2014.
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Handling, and Litigatioft®In their 2012 Annual Repiprthe National Advocacy Service recognizes
that

There is an identified need to develop a set of core training modules that all current and new

b!{ adGlI¥F &aK2dZ R O2YLX SGiS> (2 SyadaNB ail yR}

training would addres§ KS WOf F NAGE 2F LJzN1LI2asSQ (KIFaG Aa
to have a common understanding of the role, boundaries and limitations of the service.
Planning for this training will take place in 20%3.

All'in all,compulsory trainings for legguardians on the rights of persons with intellectual disabilities
and effective communication techniques are not available in three out five project counaiasly

in Bulgaria FinlandandIreland. However, this does not mean that in these countriesrénis not any
training provided for legal guardians. Unfortunately, there is no information available from these
countries regarding proposed elements of training events focusing on the rights of persons with
intellectual disabilities and effective commigation techniques. ItHungary special training has to

be completed by public guardians where they can improve their knowlaugeonly on the rights of
persons with intellectual disabilities but on effective communication techniques as well.

Lack of compulsory or even non-compulsory trainings offered for legal guardians and

support persons on the rights of persons with intellectual disabilities and effective

communication techniques leads to the following:

1 persons with intellectual disabilities do not enjoy legal capacity on an equal basis 65
with others;

1 enjoyment of legal capacity by persons with intellectual disabilities is not ensured
in all aspects of life including the right to access to justice;

1 persons with intellectual disabilities are not provided with access to support in the

exercise of legal capacity in all areas of life including the right to access to justice;

support measuresdonot respect the personbs rig

effective access to justice is not ensured for persons with intellectual disabilities;

persons with intellectual disabilities are not enabled to take part in proceedings as

direct and indirect participants;

1 persons with intellectual disabilities are not provided with access to information
and communication.

E ]

%8 Citizens Information Board - National Advocacy Service for People with Disabilities, Annual Report 201223. Available at
http://www.citizensinformationboard.ie/publications/advocacy/NAS_AnnualReport_2012.pdf last accessed 4 Sept 2014
%9 |bid 24
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4. Trainings for officials in the justice system

This section of the report focuses on existing or proposed elements of compulsory training for
officials in the justice system (lawyers, judges, clerks, notaries, etdheorights of persons with
intellectual disabilities and effective communication techniques.

In Bulgaria the Ministry of Justice was approached in order to get relevant information; however
reply was not provided for researchers until 25 June 2014.

In Finland although judges are provided with trainings on how to interpret legal provisions and
human rights are reflected on during these eveni®re is no compulsory training for officials in the
justice system focusing especially the rights of persoa with intellectual disabilities and effective
communication techniques.

In France no information is available regarding the existence or proposed elements of any
compulsory training for officials in the justice system reflecting on the rightpes$ons with
intellectual disabilities and effective communication techniqtfs.

InHungaryl & LISOALf OGN} AYyAy3d SyiGAaAdGt SR W. dzAif RAy3d o0NRARRE
O2YYdzy A Ol i A2y Q juddesianczot& koyirh stafs By th@ughidan Judicial Academy in

2008. This event focused on child rights, roma rights and disability rights and legal capacity related
issues and need for special communication techniques were also touched upon. Trainers found ggt
situational exercises andeBlates were very fruitful elements of the trainifg.Trainingswere also
2TFSNBR T2NJ 2dzR3 S a hé rglikof @rajulli@s) stedeptgpblandadisaririmatio? iyf W
judicial decisiofy I {1 A Y AQHANY R AWGKS a2 OAl fdecBignMNB A Y A R2 X 2T .
WiKS AYRSLISYRSYyOS 2F 2dzR3ISaQ XY wnndT WNI OALl f @

Judgesand other court staff who came to participate in the training events found both the topics and
the content of the programs useful. They mentiondtht they would be happy to participate in
similar events in the future as well. The same demand was formulated at the conference organized
by the Hungarian Commissioner for Fundamental Rights in March 2013 at the Hungarian Judicial
Academy on the reform ofrainings of judges and the judicial staff. This event was attended by
members of the staff in charge of education at the Supreme Court, courts of appeal, superior courts
and members of the National Judicial CouffGil.

InIreland, no information is available regarding the existence of any such professional training or the
likelihood of such training taking place in the future.

%0 The lifelong learning catalogue of the national school of magistrature (ENM) shows that there is no official training about persons with
intellectual disabilities (neither in terms of rights nor in terms of communication techniques). See https://formation.enm.justice.fr/ last
accessed 4 September 2014

%1 See http://www.jogiforum.hu/hirek/17390 last accessed 4 Sept 2014

%2 Report of the Commissioner for Fundamental Rights in case No. AJB-1199/2013 (Related cases: AJB-1197/2013; AJB-1198/2013.; AJB-

1200/2013.; AJB-1201/2013; AJB-1202/2013). 2013. 48-49. Available in Hungarian at
www.ajbh.hu/documents/10180/111959/201301199.doc last accessed 4 Sept 2014
%3 |bid 49
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All in all, compulsory trainings for officials in the justice system (excluding guardians) on thefights
persons with intellectual disabilities and effective communication techniques are not available in any
of the five countries. However, a training event reflecting on the rights of persons with intellectual

disabilities and effective communication techoes wasofferedfor judges and other court staff in

2008 inHungary

No information is available regarding any proposed elements of compulsory training on the rights of

persons with intellectual disabilities and effective communication techniques ficiad$ in the

justice system in any of the project countries.

Lack of compulsory or even non-compulsory training offered for officials in the justice system
(lawyers, judges, clerks, notaries, etc.) on the rights of persons with intellectual disabilities,
including effective communication techniques, means that the judiciary is not trained about
their obligation to respect the rights of persons with intellectual disabilities. This training gap
may mean that:

T
1

persons with intellectual disabilities do not enjoy legal capacity on an equal basis with
others;

enjoyment of legal capacity by persons with intellectual disabilities is not ensured in
the field of access to justice;

persons with intellectual disabilities are not provided with access to support in the
exercise of legal capacity in the area of access to justice;

procedural and age-appropriate accommodations are not ensured for persons with
intellectual disabilities;

reasonable accommodations are not ensured for persons with intellectual disabilities
in the field of access to justice;

persons with intellectual disabilities are not enabled to take part in proceedings as
direct and indirect participants;

persons with intellectual disabilities are not provided with access to information and
communication.

Co-funded by the Civil Justice Programme of the European Union
This publication has been produces with the support of the Civil Justice Programme of the European Union. The contents of this

publication are the sole responsibility of the partners of the AJUPID project and can in no way be taken to reflect the views of the

European Commission.

67



;‘- 68

AJUPID
ACCESS TO JUSTICE FOR PERSONS WITH INTELLECTUAL DISABILITIES

5. Conclusios

The report highlights the interrelated nature of guardianship law and policy, and access to justice for
adults with intellectual disability. The five jurisdictions under consideration vary as to the specific
nature of their guardianship systems, and in th&iilable mechanisms for achieving access to justice.

Overall, the findings of the report highlight major gaps in providing for equal access to justice for
people with intellectual disabilities. However, these findings should not come as a surprise. The
United Nations Committee on the Rights of Persons with Disabilities (CRPD Committee) has so far
LINE A RSR O2YLIX Al yOS NBGASsa 02N W/ 2yOf dzRAY3I hoa
CRPD. The CRPD Committee has repeatedly directed governmesigetv guardianship and to take
actions to replace guardianship laws with supported decisiaking®®* As noted in the Introductory
Chapter, the first General Comment directs that guardianship laws inherently restrict the legal
capacity of persons with slbility on an unequal basis with others. This report has provided specific
examples of how this violation takes place at the domestic level in the jurisdictions considered. These
findings must be contextualized by the wadicumented fact that no jurisdiion in the world can be

seen to fully comply with Article 12 of the CRPD.

In achieving the transition from substituted to supported decisiaking regimes, it is clear that
I2PSNYYSyiGa IINB dzyOSNIFAYy Fa (2 K2 of AjdideS12, OFy 7
including with regard to Article 13 of the CRPD. Even governments who are more advanced in this
respect, such as Ireland and Hungary, have remained cautious in developing alternatives that wggd

fully replace substituted decisiemaking. Hace, abandoning the functional assessment of mental———
capacity as a cornerstone of laws relating to persons with intellectual disability remains an ongoing
challenge. This is not to say that momentum for change is lacking, nor that it cannot be steered by
advocates seeking to bring about change. Each jurisdiction under consideration can point to changes

in law and practice over the past ten yedhsit haveimproved the rights of adults with intellectual

disabilities in accessing justice and in exercising thgal capacity on an equal basis with others.

A number of specific laws and practices in different countries highlight the immediate steps that
governments can take to signal this shift. For example, there appears to be momentum in most
jurisdictions © prioritise the will and preference of the relevant person with intellectual disability.

This includes ensuring such persons can meet with judges and other court officials during court
proceedingsHence the jurisdictions under consideration in this repcan generally be seen to be
GF1Ay3 I LINPINBaaA@BS 2N WANI Rdzr t AaidQ | BRINRI OK (2

In contrast, however, the CRPD Committee directs th&& S WNRA IKG G2 Sljdz-ft AdGe& o
long history of recogn@iy & | OA@GAt PFTHiRis kighificanfi beGdude urddr I K (i @ Q

%4 CRPD Committee, ‘Concluding Observations’,
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatylD=4&DocTypelD=5 last accessed 23 June 2014

%5 A possible exception to this is Ireland, where the Assisted DecisioMaking (Capacity) Bill 2018an be seen to constitute one of the most
strident attempts to remove substituted decision-making in favour of prioritizing the will and preference of the person and providing support
to exercise legal capacity.

%6 United Nations Committee on the Rights of Persons with Disabilities, ‘Draft General comment on Article 12 of the Convention — Equal

Recognition before the Law,” above n 1
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international human rights law civil and political rights are subject to immediate realisation (and not
WLINE 3 NB & a A @ Sysproacines). HEORIPIR Caiminikedréc@ States Pakt S ataké ftepsio

immediately realizéhe rights within Article 12, including the right to support for the exercise of legal

Ol LI B2 8§08 GKSNB NBYIFAya || O2yaARSNIofS WAYLX S
this report.

To address thigap, he report makes a number of recommendations which are summarised below.

1. That governments consider implementing ongoing mechanisms to replace the
framework of guardianship, mental capacitysessments Y R W0 S & decisioff 0 SNB a (0 4 ¢
makingwith a suppated decisioamaking regime. This could include:

a. undertaking law reform to replace assessments of mental capacity with the
provision of supports to exercise legal capacity;
b. prioritising the will and preference of the relevant person with intellectual
dis 6 At AdGe NIYGKSNI GKIYy | WwoSad AyidiSNBadaqQ
c. developing supported decisiemaking in policy and practice by drawing on the
emerging range of good practices being promoted internationally;
d. making clear information and resourcasailableto support peopleo challenge
guardianship orders and arrange alternative supports that do not restrict legal
capacity.

2. That governments consider implementing ongoing mechanisms to promote access to 69
justice for people with intellectual disabilities. This could include:

a. auditing specific barriers in access to justice, for example, the lack of reasonable
accommodations regarding speech and language for people with intellectual
disabilities in legal proceedings;

b. collecting data on the types of support that people with difities are
requesting or availing oh legal proceedings

c. ensuring that legal proceedingsrom courtrooms toadministrative tribunals
and reporting mechanismsare accessible to people with disabilities in general;

d. reforminglawsso that denial of reamable accommodation is deemed by law to
be an act oflisability-baseddiscrimination

It is possible to view # implementationgap in law and policy from a broad perspective; for

example, by considering how law and policy based on the guardianship} rient O LJr OA (& F Yy R
AYUSNBaAaGaQ FTNIYSE2N] A& o0SAy3 Y ingking kegirBeRas 6 NI (0 K
required under the CRPD). It is also possible to view this gap at the-lewedpwith consideration of

specific barriers in access to justidor example, the lack of reasonable accommodations regarding

speech and language for people with intellectual disabilities in legal proceedings, such as through the

use of speech therapists and other such intermediaries specialising in interpretiversulppthe

%7 |bid (emphasis added)
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specific area of guardianship, there was a surprising lack of data on cases which could facilitate a shift

from substituted decisiofy {1 Ay 3 aeéadsSya G2y YadzILRNEITIRY SRD@A 5Ch22
researchers do not know how many cases wieiated to challenge the appointment of guardians

or how many cases were successful or unsuccessful in challenging the guardianship order and
applying for restoration of legal capacitithis observation is supported by a 20Buropean
Commission reportvhich stated,%here is not much quantitative Europeide information about

rights such as equal recognition before the law (Article 12) and access to justice (Article 13), but

there are clear indications that this is a key problem a#\s noted in theExecutive Summary, it

would be an effective initial step to build a proper statistic report at the national and European level

of current guardianship practices.

Finally, it is important to reiterate that the role of guardians, curators, and tutors atenof
considered as supportive, empowering and enabling towards adults with intellectual disabilitiss.
raises questions about whether the trend to move away from guardianship systems can retain some
existing forms of support from those systems in wapsttenhance the rights of adults with
intellectual disabilities. The paradoxical role of guardianship amid this transitional period continues
to challenge people with disabilities and their supporters, including advocates, policymakers,
researchers, and bers wishing to promote and uphold the rights of peopléth intellectual
disability.
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Annex l:Annotated Bibliography

Thisannotated bibliography lists materials that addrese rights to legal capacity and access to
justice of persons withintellectual disabilities They arecompiled from the five countries and also

from the European level. Thigst is comprised of bothacademic literatureincluding legal texts,
books, academic journalgidgments of national courts; as well gsey literaure including civil
society documentsggovernment documents and other relevant sources.

Country Source Description
Act on Individuals and Familg © __© e| The law provides for the equalisatiq
~_oe”t ™  m Agailablein Bulydrial of the legal status of persons wit
at: http://lex.ba/ba/laws/Idoc/2121624577 intellectual and psychosocis
Bulgaria problems whoare unable to takg

care of their own affairs due to the
disability to the minors ang
adolescents.

Family Code(. . @ . . ¢ _ AvailableMn
Bulgarian at:
http://www.lex.ba/bg/laws/lIdoc/2135637484

The Code provides the material Ig
for guardianship, the scope, th
persons who can be placed und
guardianship, the functions of th
guardianship authorities.

Code 6 1h ™~
. Availabke ‘in_ Bulyaia
at: http://lex.bg/laws/Idoc/2135558368

Civil

c ho ¢ m X

Procedure

~ o~

The Code provides for the procedu
under which the people with
intellectual disabilities are to b
placed under guardianship or the
guardianship would be lifted.

Bulaarian Helsinki Committee &

Bulgarian Institute for Personal Relations
Needs Assessment of the Structures Involve
the Process of Deinstitutionalisation of t
Care of Persons with Severe Mental Dise{
and Mental Disabilities Monitoring report,
August2008 - August 2009, Sofigdvailable in
Bulgarian

The report summarizes th
outcomes of a fieldwork researg
(service users and service providg
were interviewed and document
were reviewed by researchers)

several regions irstitutions and
services) and the developments

communitybased services in ther
as well as how guardianship

developed for both people with
intellectual disabilities and mentg
health problems SO tha
deinstitutionalisation is made
possible.

MBMD Agency:Assessment of the Ment:
Health Care System Functioning on
Territory of Sofia Municipality sociologica

research of the MBMD agency, Jufiggust

This sociological research is based
guestionnaires ifled by people with
YWYSyidlt LINRBOfSY3

and the focus was on the opinions
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2009, p.2621. Available in Bulgarian

people with mental problems if
terms of their access to services
social and medical.

Ministry of Justice working group on th
implementation of Article 12 ofCPRD in thg¢
national legislation: Concept paper fo
amendments in the national legislation
order to comply with the standards of art.]
of the CRP@dopted by Council of Minister
on 14 November 2012Available in Bulgariatf
at:
http://www.strategy.bg/Publications/View.as
px?lang=beBG&Id=138

The Concept paper focuses on h(
the guardianship system in Bulga
should be changed to supporte
decisionmaking system. It explain
why this is needed and why th
current system of plenary and parti
guardianship is not acceptable.
also explains what kind of peop
with what kind of needs need to ug
supported decision systems and w
should be in charge to ensure su
systems andvhat kind of legislative
amendments are needed for this.

Bulgarian Centre for NeRrofit Law:Ensuring
opportunities and environment in  whig
people with intellectual disabilities ar
psychesocial problems exercise their righ

0 m X h 1y ~e m e ~ A m
0 'Yt o 70 h =t~ m e t
cm*_:')* h,efge c ho?-w

ch " .7t & report on the guidelines fo
change of policies, 201Available in Bulgariat
at:
http://equalrights.bcnl.org/uploadfiles/docum

ents/izsledvania/guidelines policy research
content.pdf

The report analyses the gaps
Bulgarian legislation and practiq
which hinder the introduction o
supported decision making in th
spheres of access to services 3
social services, employmern
healthcare, housing, access to le(
aid, management of property an
financial issues, personal and fam
relationships. It also points out ho
the policies ad legislation should bg
amended to comply with the
UNCRPD.

De Passarel Foundation & Bulgarian Centre
Non-Profit Law:Research about the effect ar
the economic profit of the supported decisi
making, 2014. Available in Bulgarian g
http://www.equalrights.bcnl.org/uploadfiles/
documents/izsledvanig/cost effectiveness 1

zume_final.pdf

At first an assessment of the quali
of life and an assessment of the ley
of dependency and person
perspective were carried out fg
each of the participants. Six montt
later after supported decisiol
making was applied assessmet
were done again. Foquality of life
assessment a scale was used W
three factors (independence, soci
inclusion and welfare) in eigh
spheres of life (persong
development, seHdentification,
interpersonal relationships, soci

inclusion, rights, emotiond
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condition, plysical condition,
material condition). In al
LI NOHAOALI yGaQ Ot
was improved with 10 % within s
months. The research estimates th
the  nonrmaterial  profits  of
supported decision making af
visible. In terms of material profitg
proper supported decisiomaking
system is assumed to increase 1
only the income of people witl
disabilities but the savings of th
state budget as well.

Constitutional Court: Decision 12/17.07.20
issued by Constitutional Court in the ca
10/2014.Thedecision is available in Bulgari
at: http://constcourt.bg/acts.

¢tKS RSOA&AAZ2Y KATF
of detailed legislative regulation ¢
the legal regime concernin
incapacitatedadults leads not only
to the limitation of those rights, the
exercise of which carries a risk to t
interests of incapacitated, thirg
parties or the society, but also limi
the exercising of unreasonably wi
range of rights, including th
constitutiond8 2y S&d 06X
legislative framework does not tak
into account the requirements of th
CRPL, the restrictions of the rightg
of such persons to be proportionat
to their condition, to apply for thg
shortest possible term and to b
subject to reglar review by an
AYRSLISYRSYyili o02R@

Sofia Regional CourtSofia Regional Cou
Decision, dated 18.02.2013 in civil ca
4667/2012.

In this case the plenary guardiansh
of a person with intellectua
disability was lifted but he wal
placed under partial gardianship.
The case was initiated by th
guardian who requested restoratio
of legal capacity or alternatively
change of the scope of guardiansh
from plenary to partial. Thg
complaint was filed by the perso
under guardianship who participate

in the proceedings by a speci
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representative appointed by th
court. The person concerned and
therapist who knows the person we
were heard by the court.

Vidin Regional CourtCase NOM T y K H N
Pending.

This complaint concerns a womg
with intellectud disability under
guardianship who filed a complaif
asking for restoration of her leg:
capacity. The complaint was sign
by her guardian. The case w|
initiated with the argument that the
woman receives sufficient assistan
in the community which suppts
and compensates her disability af
she is in a condition to mak
independent decisions.

Finland

Act on Continuing Powers of Attorn
(648/2007)

Relevant legislation.

Act on Organization of Guardianship Servi
(575/2008)

Relevant legislation.

Administrative Procedure A¢t34/2003)

Relevant legislation.

Administrative  Judicial Procedure A
(586/1996)

Relevant legislation.

Code of Judicial Procedyr&#1734)

Relevant legislation.

Guardianship Services A{42/1999) (Laki
holhoustoimesta) An unofficial Englis
translation is available at
http://www.finlex.fi/fi/laki/kaannokset/1999/
en19990442.pdf

Relevant legislation.

Kangas Urpo: Uskottu mies holhousoillen
jarjestelméssa, Vantaa 1987

Uskottu mies  holhousoikeude
jarjestelméssa, Vantaa 198
OGCNHz2aGSS Ay (F
Ddzl NRAI yaKALl { S

official translation)

Kuuliala, Matti: Edunvalvontaan esitety
kuuleminen alioikeudesséalelsinki 2012

(G | Srig bEJan alleged incapacitate

SNE2Y Ay (GKS nd
official translatior).
This study is the first doctorg

dissertation concerning guardiansh
in Finland. The subject of the stug
was hearing of alleged incapacitatg
adult person in a district court. Stug
focused on cases in which th

petitioner is a guardianship authorit
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because it is rare that other partig
file a petition in these matters. Th
aims of the study were how th
hearing of an alleged incapacitat
person in a district court should b
conducted, how hearings take pla
in district courts in practice an
analyze he tension between the
procedural nature of guardianshi
matters and the principle of hearing

Ministry of Justice:  Arviomuistio
viittomakielilain tarpeesta  30.1.2013.
Osoitteessa:

http://oikeusministerio.fi/material/attachmen
ts/om/valmisteilla/lakihankkeet/lelellisetjaku
[ttuurisetoikeudet/6Kbdkw4gN/Arviomuistio_|
viittomakielilaki[1].pdf

Language Act (6.6.2003/42
concerns only using of Finnish

Swedish in authorities and in court
Sami Language A
(15.12.2003/1086) concerns usil
Sami in the same contextThere hag
not been an act for other language
like sign language but Ministry (
Justice has evaluated the need f
this kind of act for sign language

Finland. Ministry of Justice came in
conclusion that this is needed but
should be implementeds a general
act concerning the right to use sig
language.

Saarenpaa, AhtHolhouksesta edunvalvonta
PohjoisSuomen tuomarikoulun julkaisuja-
2/2000, p. 141196.

Holhouksesta edunvalvontas
PohjoisSuomen tuomarikoulur
julkaisuja 32/2000, p. 141196
ECNRY 0dKS 0 NXz3
guardianship, Northern Finlan
Judge School publications,not
official translatior). Aspects of
starting the legal guardianshi
accordance with the Guardiansh
Services Act.

Tornberg, Johannategal Quality in Finnis
Guardianship Servicetnh Sweighofer, Erich
Gaster, Jens¢ Farrand, Benjamin (ed.
KnowRight 2010: Knowledge RighgsLegal,
Societal and Related Technological Aspe
Conference Proceedings May-65 2010,
University of Vienna, Austria. Osterreichisg
Computer Gesellschaft 2010. p. 1561

Tornberg, Johanna: Edunvalvonta

This study is the second doctor
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itsemaaraamisoikeus ja oikeudellinen laa
Rovaniemi 201Z Ddz NRA | y & K A-1
RSGSNYAYIGAZ2Y | yR f §

dissertation concerninguardianship
in Finland. It examined procedur
legislation, material legislation an
legislation concerning informatio
and information processing as
whole in the area of guardianshi
especially in local register office
Two areas in particular weréhosen
for analysis: One was where
person files a petition on his or h¢
own initiative requesting
appointment of a guardian, thg
other was where donee applies to
registry office to confirm g
continuing powers of attorney. Bot
procedures were examined as
information processes: starting fror
the first contact with the
guardianship authority and endin
when the information related to the
case is expunged from th
I dzi K2 NA G & Q& I NOK

Valimaki, PerttiEdunvalvontaoikey2013.
6a[ S3I f D dzbt biRIAl krafislakol L

This book contains basic informatic
about guardianship.

Supreme Court: Case NOKO:2005:46

In the KKO:2005:4@istrict Court
had dismissed without considerin
merits A’s application on dismissi
A’s guardian because the requ€

gl a y 2 ALISOATFTA
statement and medical certificate
6l a 200A2dza GKI

medical condition able to handkhe

matter by himself. On this bas
{ dZLINBYS / 2dzNIiQa

District Court should have appointg
a counsel or guardian for trial for
before continuing the processing

the matter.

Supreme Court: Case NOKO:2009:7

This case concerns a senddtizen. It
had been proved that A was n(
anymore able to take care of hg
financial affairs by herself because
her diminished health. She wa

opposed to appointing a guardig

Co-funded by the Civil Justice Programme of the European Union
This publication has been produces with the support of the Civil Justice Programme of the European Union. The contents of this
publication are the sole responsibility of the partners of the AJUPID project and can in no way be taken to reflect the views of the

European Commission.

76



77

ACCESS TO JUSTICE FOR PERSONS WITH INTELLECTUAL DISABILITIES

for her because her affairs wer
taken care of by his son and th
bank. Supeme Court decided not tg
appoint a guardian in this cag
0S0OldzaS 2F (KAa&
already taken care of and eve
though A had diminished health,
was not enough a reason to appoi
a guardian.

Supreme Court: Case N6KO:2009:68

In the case b KKO:2009:68 th¢
Supreme Court decided that when
had given a consent to local regist
office to apply a guardian for A frof
District Court, District Court did ng
have to reserve an opportunity to b
heard to A. This ruling was raist
strong criticismbecause it violateg
Ddzf NRAI yaKALI { S|
73 so clearly. Even though log
register office hears the persg
before making the application to th
District Court, this does not mea
that court does not have a
obligation to hear that persof
anymore. Hearing in court has

different meaning. If the perso
concerned opposes appointment

a guardian to him/her, court has t
justify in its decision why guardig
has been appointed despite of th
resistance if the guardian
appointed

Supreme Cour Case NOKKO:2011:67

In the case KKO:2011:67 injur
party B had received a brain injury
a traffic accident. There had been 1
guardian appointed to him to pre
trial investigation. The question wa
RAR GKS . Qa TI @
ask on behalf D his son the
prosecutor to bring charges fq
negligent bodily injury (Criming
Code of Finland Chapter 21 Secti
10). According to Criminal Code

Finland Chapter 21 Section
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subsection 2 the public prosecut
may bring charges for the neglige
bodily injury only if the injured party
reports the offence for the bringin
of charges. Finnish Supreme Co
stated that B was unable to take

his affairs in this matter because

KAa Ay2daNARSaod . ¢
necessary in this situation. Becau
.0a FlLOKSNI KIFIR |
son the prosecutor to bring charge
in pretrial investigation the right tg
bring charges was not become tim
barred.

Supreme Court: Case N6KO:2012:109

Ly { dzZLINB Y S | 2

KKO:2012:10%upreme Court State
that A would have needed a couns
or guardian for trial in view of thg
legal safeguards. She had atypi

autism, moderate intellectua
disability and conduct disorde
which required treatment. He

literacy was good but she hg
difficulties in reading
comprehension. Her speaking w
clear but she had difficulties i
listening comprehension. Because
this the suitable way to hear A wou
have been an oral hearing in court.
counsel or guardian for trial woul
have been able to suppbA in this.

Parliamentary Ombudsman: File Nd&OA

3637/4/09

Parliamentary Ombudsman hg
pointed out that hearing the perso
concerned should be the first an
most important way of investigatin
GKS LISNE2YQa a
when local register offie has powerg
to appoint the guardian.

France

Civil Code (Code Civil). Available g
http://www.legifrance.gouv.fr/affichCode.do?

cidTexte=LEGITEXT000006070721

Act n° 2007308 of 5th March 2007
brought many legal capacity relate
changes to civil law

Circular of implementation (JUSC0901677C
http://www.textes.justice.gouv.fr/art_pix/boj

20090001 0000 _0036.pdf

Relevant legislation.
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Report from IGAS (General Inspection of so
affairs), Isabelle Rougier et Cécile Waquet,
HAaMmn X GCAYylyOAy3 i
aeaidsSys
http://www.igas.qgouv.fr/IMG/pdf/Rapport 20
14-071R_DEF.pdf

This report is a very complet
description of the current estate g
legal guardianship (and not only (¢
financial issues) andmentioned
many times by professionals.

shows which changes have occurr
after the law of 2007 and hoy
difficult it is to implement the law
with the lack of means.

Decree n° 2002628

http://legifrance.gouv.fr/affichTexte.do;jsess
0nid=01380B84551D3C853E2D7D48935D4
B.tpdjo05v_1?idTexte=JORFTEXT0000215]
61&dateTexte=20140620

This decree concern
implementation of change
NBIFNRAY3I WI LIS

Decree n° 2001702
http://leqifrance.qgouv.fr/affichTexte.do?cidT¢

This decree concern
A Y LI SYéyijI- ﬁxzy

xte=JORFTEXT000017572441&fastPos=1& T dzil dzZNB LINR G4 SO A 2
Reqld=1306959493%tegorieLien=cid&oldAq

tion=rechTexte

Decree n° 2008 1276 This decree concern
http://legifrance.gouv.fr/affichTexte.do?cidT¢ implementation of change

xte=JORFTEXT000019876237&fastPos=1&
Reqld=203281947&categorieLien=cid&oldA|
on=rechTexte

regarding curatorship and tutorshi
and social care.

Decree n° 2008 1484 This decree concern
http://legifrance.gouv.fr/affichTexte.do?cidT¢ implementation of change
xte=JORFTEXTW20017088&fastPos=1&fas regarding property rights.
Reqld=1106668480&categorieLien=cid&old

tion=rechTexte

Decree n° 2008 1485 This decree concern
http://legifrance.gouv.fr/affichTexte.do?cidT¢ implementation of change

xte=JORFTEXT000020017181&fastPos=1&
Reqld=484145598&teqorieLien=cid&oldAct
on=rechTexte

regarding medical certificates.

Court of Auditors (Cour des CompteReport
to the Senat Finance committe
(Communication a la commission des finan
du Sénat. La férme de la protection
juridique des majeurs), November 201
Available in French at

http://www.senat.fr/rap/r11-315/r11-315

annexe.pdf

This report addresses the costs
the 2007 reformand explains thg
first difficulties to implement it.

MM. Eric BOCQUET et Edmond HERVE (S
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Information report n 315 in the name
Finance Committee about investigation
Court of Auditors on Law 2008 of 5th
March 20076 wl LILI2 NI RQAY ¥
nom de la commission des finances ¢
I'enquéte de la Cour des comptes relative
I'évaluation de la loi n 200308 du 5 marg
2007 portant réforme de la protectio
juridiqgue des majeurs), Available in French
http://www.senat.fr/rap/r11-315/r11-

3151.pdf

Brigitte Munoz Perez and Caroline More
(Ministry of Justice, Direction of Civil La
Office of civil justice control)2 years of
implementation of the Lawfdth March 2007
65SdzE ya RQI LILX A O}
2007 portant réforme de la protectio
juridique des majeurs devant les juges ¢
tutelles 20092010)

BOUTARIC Rose (Report of the Econon
and Social Council to prepare the lay
Reforming guardianship (Réformer les
tutelles), octobre 2006. Available in French
http://www.ladocumentationfrancaise.fr/var/
storage/rapports
publics/064000740/000.pdf

This report addresses why th
LINS@A2dza OO0 27
anymore and why and how t
reform guardianship in France.

National Parliament RepaqrtJanuary 2007
http://www.assemblee
nationale.fr/12/rapports/r3557.asp#P1545 9
358

This report is the genesis of the 20
Act.

/[ blt9x fI Cb'! ¢ x2: Whie;
Paper on lgal protection(Livre blanc sur [
protection juridigue des majeurs).

http://www.unapei.org/IMG/pdf/LivreBlancPr

oJuri.pdf

Associations of parents of perso
with intellectual disabilities
federation of legal guardians ar
other institutions offer an analysis (
the 2007 Act. The white pape
focuses on the need to strengthe
the judicial system by employin
more judges. There is a need to trg
judges, medical professionals, cle
of courts and all the persons wh
play a role in the decisiemaking
process on disability. There is alsq
need to elaborate common tool

such as evaluation scales to give
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the judges and the medicd
professionals the possibility to app|
the law and its pringles of
necessity, subsidiarity an
proportionality. The main issue fq
Persons with intellectual disabilitig
is communication in order to hav
full access to justice.

Agence nationale de ['évaluation et de
qualité des établissements et services a0gi
et médicosociaux (National Agency f
Evaluation and Quality of Establishments &
Service Providersarticipation des personng
LINPGS3ISSa RIEya 1 Y]
de protection. Recommandations de bonn
pratiques professionnellefRecommendatior|
on good practices: participation of protecte
people in guardianship measures), 20]
Available in French a
http://www.anesm.sante.qgouv.fr/IM@df/An

esm_09 protectioquridigue CS4 web.pdf

This is a document aiming to he
legal guardians to use supportg
decisionmaking with people with
Intellectual disabilities.

Benoit Heyrault & Pierre Vidal Naqué
Consentir sous tutelle. La place
consentement chez les majeurs places g
mesure de protectian (Agreement undel
guardianship. Place of the consent for ady
under protection). In Tracés n 378. Availa
in French athttp://traces.revues.org/378

This is an analysis of the concept
will and consent in the framework ¢
guardianship by the most renowne
sociologist.

Martine Dutoit: Réflexions sur la mise ¢
oeuvre de la Loi du 5 mars 2007 ports
réforme de la

protection juridiqgue denajeurs(Reflection on
the implementation of the Act of 5 Marc
2007 reforming the legal protection of adultg
http://advocacy.fr/upload/Reflexions sur_la |
mise_en_uvre dela_loi.pdf

This article proposes a reflection (
the implementation of the Law o
March 5th, 2007 reforming the leg
protection of adults from an actio
of support for the access to th
rights and resort regularly seize
with  problem met within the
framework of the execution of thes|
protective measures or wishing the
levying. It is a question of reportin
from the point of view of the user
of the mental health addressing (
participating in the action of thgq
association Advocacy. Also i
opportunity to  present the

propositions made on the occasiq
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of the ratification by France th
Convention on the rights of persor
with disabilities, still little known
while concerning the measures

accompaniment in the decisier
making which modify the approhg
and in the end the practices (¢
protection of the persons ir
aAlbdzr A2y 2F WY@d
persons, about is the manners wi
GKAOK GKS& | NB

recognized as persons at first and f
members of society.

Projet de LoiModernisation et simplificatior
du droit et des procédurg®ill on Simplifying
the laws and procedurespvailable in Frencl
at:

http://www .assemblee
nationale.fr/14/dossiers/simplification_droit

ustice affaires_interieures.asp

One of the aspects of this new law
that in certain situations (e.g
regarding persons with profoun
intellectual disabilities) the
mandatory review of curatorshi
and tutorship may be extended t
even 30 years.

Hungary

Act V of 2013 on the Civil Cod&vailable in
Hungarian at:
http://www.complex.hu/kzldat/t1300005.htm
/t1300005 0.htm

Relevant legislation.

Act CLV of 2013 on Supported decisi@king

Relevant legislation.

Act lll of 1952 on the Code of Civil Procedur

Relevant legislation.

Government Decree 149/1997 (IX. 10.)
guardianship authorities, child protection ai
guardianship proceeding.

Relevant legislation.

Guide for the Rules of Procedure to

followed by guardianship  authoritie
regarding supported decisiemaking,
Summarized Rules of Procedure

guardianship authorities (Without author,
editor, date etc) Available in Hungarian
http://www.macsgyoe.hu/downloads/szakmg
anyaqgok/tdeljaasrend.pdf

Lovaszy Laszl6 and Sziklai Istvan (ed$ig
current status of the system assisting 4
regulating persons with disabilities in Eurg
and Hungary and the recommendatio
formulated in this respect by national intere
groups.BudapestEPP Group, 2014. Availak
in Hungarian at:

Some of the chapters of th
publication were preparedby the
representatives of the organisatior
of the national interest groups @
representing the interests of peopl
with  disabilities, including thg
Hungarian Autistic Society (AOS
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http://issuu.com/carpinelli /docs/rendszerhe
yzet fogy ep?e=0/8032333

the Hungarian Association fq
Persons with Intellectual Disabili
(EFOBZ), the National Federation
t KEaAaoltfe 5Aa
Associations (MEOSZ), the Hungat
Federation of the Blind and Partial
Sighted (MVGYOSZ), the Hungat
Association of the Deaf and Hard
Hearing (SINOSZ) and the Natio
Deafblind Associan (SVOE).

Hand in Hand Foundation: Esetjogi
TanulmanyfuzetBooklet of Case Law Studie
20009. Available in  Hungarian 4
http://www.kezenfogva.hu/nehagydmagad/fi
es/nehagydmagad?2_2v.pdf

Fuldpné Mezei Anik6, Kovacs Iboly
Fogyatékos személyek jogai és jogsérel
(Right and infringement of rights of perso
with disabilities). Betegjogi, Ellatottjogi ¢
Gyermekjogi K#alapitvany, Budapest 200
Available in Hungarian a
http://tamogatoweb.hu/index.php/e
konyvtar/74szakmaianyagok/268
fogyatekosszemelyekjogatesjogserelmei

bl GA2YI f | SYGNB T2I
Documentation (OBDKAnnual Report, 2013
Available in Hungarian a
http://www.obdk.hu/UserFiles/obdkbeszamo
02013.pdf

Commissioner for Fundamental RighReport
in case No. AJB199/2013 (Related caseg
AJB1197/2013; AJA198/2013,; AJB
1200/2013.; AJBR201/2013; AJA202/2013).
2013. 4849. Available in Hungana at
www.ajbh.hu/documents/10180/111959/201
301199.doc

The Commissioner for Fundamen
Rights launched a project in 20

dzy RSNJ G KS GAGt S
S3eSyt! Y g f Befegado
0Sal SR 12y 0N

[Communication as a means

achieve equal dignity¢ Inclusive
speech versus speech of hatred] &
conducted several themati
examinations as part of this projeg
The Commissioner highlighted that]
real change of attitde must take
place among the judicial and I3
enforcement bodies alike. Sug

changes in attitudes may be realiz
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by means of education, training ar
further training in all forms and o
all levels from early childhood to th
training of the members of thgq
judicial and law enforcement bodieg

Mental Disability Advocacy Centre (MDA®)
study prepared by Benkd Boglarka, Fiala J&
and Gombos G&abor on the rights of pers
living with psychesocial disabilities in the ligh
2T GKS a!''b /2y @8s df
t SNE2yad GAOUK 5Aal oAt

Rights of persons with disabilities or disabi
rights?¢ Parallel report of the Hungarian ci
caucus on the UN Conventj@010.

Mental Disability Advocacy Center and t
Hungarian Civil Liberties Union (T}S¥ritten
submission on the Folleup to the Concluding
Observations on Hungary CRPD/C/HUN/C
to the Committee on the Rights of Persg
with  Disabilities Tenth Session -23
September 2013. Available P2
http://tbinternet.ohchr.org/Treaties/ CRPD/SH
ared%20Documents/HUN/INT_CRPD_NGS
N_16889 E.doc

Hungarian Disability Caucudungaryg List of
issues submissions. 7th session of the
Committee on the Rights of Persons W
Disabilities. April 2012. Available al
http://www?2.ohchr.org/SPdos/CRPD/7thses
ion/HungarianDisabilityCaucus.doc

Mental Disability Advocacy Centq
Guardianship and Human Rights in Hungd
Analysis of Law, Policy and Practi2e07.
Available at:

http://mdac.info/sites/mdac.info/files/English
Guardianship_and_Human_Rights_in_Hur

ry.pdf

Mental Disability Advocacy Center and t
Hungarian @il Liberties Union (TASXYritten
submission on the Folleup to the Concluding
Observations on Hungatr
CRPD/C/HUN/CO/1to the Committee on
Rights of Persons with DisabilitieFenth

Session A3 September 2013.
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Equal Treatment Authorityc¢ legal caes

Ireland

Available in Hungarian a
http://www.egyenlobanasmod.hu/jogesetek/|

ogesetek

Lunacy Regulation (Ireland) Act 18] Relevant existing law which current
Available atl mandates the ward of court system

http://www.irishstatutebook.ie/1871/en/act/
pub/0022/print.html

Scheme of Mental Capacity Bill 20@8ailable
at:
http://www.inis.gov.ie/en/JELR/Pages/Scher
e _of Mental Capacity Bill 2008

The Scheme proposed a functior
assessment of capacity, af
specified that thisprocess would
take place in the ordinary cou
system. The Scheme of the Men{

Capacity Bill provided for 4
assessment of mental capacity whi
would lead to a removal o
NEAGNROGAZY 27F
capacity.

Assisted DecisieMaking (Capacity) Bill 2013
Available at
http://www.oireachtas.ie/documents/bills28/
bills/2013/8313/b8313d.pdf

Proposed Bill to harmonise Irish Ig
with the CRPD.

AnneMarieh Qb SVarts offCourt in Ireland
Dublin, First Law, 2004

It sets out and critiques the wardsh
procedure and specifically focus
on admission to wardship, ho
wardship can be revoked and th
role of guardians

Annea | NA S  hishbvierital Hexlth_aw
Dublin, First Law, 2005

It contains analysis of legal capac
in private law, in the context o
personal and family relationshi@y
and under public law.

Whelan: Mental Health Law And Practice
Civil And Criminal AspectBublin, Thomsor
Reuters (Rofessional) Ireland Ltd., 2009

I KILJASN) wmo 2F
examines the wards of court systel
issues of capacity and proposals
reform of the current system.

Supreme CourtEastern Health Board v. M
[1999] 2 I.R. 99

The Supreme Court underlinesits
RSOA&aA2Y GKIFG a4
must be fair and in accordance wi
constitutional justice. The
O2yaltuAaiddziazylt t N
must be protected. Where rights af
in conflict they must be balance
appropriately. Due process must |

obsened by the court while
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exercising this unique jurisdictiof
Consequently, if a legal right or
constitutional right is to be limited o
taken away by a court this must K
done  with fair  procedures
Cdzy Rl YSy il f LINJ
There must be fair procedilS & ®
111))

Annea | NA S  hWabdéhip f i Vrelang
(2005) 21ish Journal of Family Law82

hQbSAftf Qa I NI A
comprehensive overview of th
current system of  substitute
decisionmaking in Ireland.

Suzanne Doyle and Eiliondir Flyrreland's
ratification of the UN convention on the righ
of persons with disabilities: challenges 4
opportunities (2013) 41(3) British Journal
Learning Disabilities, #.71¢180

Doyle and Flynn provide both g
analysis of the current wardshi
system i light of Article 12 of the
CRPD as well as the efforts of c
society in advance of the publicatig
of the 2013 Bill. It concludes wit
setting out and commenting o
government statements on thg
content of the forthcoming
published legislation and make
tentative remarks based on this. Th
article provides an up to dat
assessment of the implications
Article 12 for Ireland and the barrie
to accessing justice which perso
with intellectual disabilities are face
in the current system.

Centre forDisability Law and Policy at NUI
Amnesty International, and othersEssential
Principles: Irish Legal Capacity La2012.
Available at
http://www.amnesty.ie/sites/default/files/rep
ort/2012/04/PRINCIPLES WEB.pdf

This document was intended {
provide some guidance regardir
the requirements of Article 12
¢KSaS LINARYOALX S§
2F  &dzLIL2 NI | LILING
be reflected in any capacit
legislation. ¢ KA & wozy
adzLILR2 NI AaQ Y2RSE
FYyR YSNI ySNDR&
Ontario Law Commission for leg
capacity reform  and comprise
GKNBES S@Sta 273
AYRSLISYRSYyiGiTQ W
YIF1TAYy3ATQ WFI OA

Y I 1 A yTheb ocument clearly
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outlines the role which suppor
persons (including guardians wh¢
their role is strictly to advocate fg

the will and preference of thgq
individual concerned rather tha
engage in substitute decisiof

making) could play in an Article -1
compliant system of supports and i
implications for Persons  wit
RAAlIOAEAGSEAQ | O
engagement in legal proceedings.

Equality, Dignity and Human RightBoes the
Assisted DecisieMaking (Capacity) Bill 201
Fdzf FASE L N5 f t$ gblRy&@ians whde
the Convention on the Rights of Persons v
Disabilities? October 2013. Available ¢
http://www.nuigalway.ie/cdlp/documents/am
endments _to_bill.pdf

Issues @e and Two of this analys
contains a number 0
recommendations for the
forthcoming legislation, addressin
for example, the role of guardians
certain situations under the systel
2F adzLlR2 NI e ! OQ
KAIKEAIKGE GKIF QG
have the right to benefit from
assisted decisiclY [ 1 Ay 3 0Q
dzy RSNX AySa GKI
more choice and control in decidin
who will assist them with makin
RSOAaAz2yaodQ

Joint Committee on Justice, Defence 4
Equality:Report on hearings in igion to the
Scheme of the Mental Capacity Bill 20y
2012. Available at
http://www.oireachtas.ie/parliament/media/
michelle/Mentalcapacitytext-RE®RT

300412.pdf

The Report clarifies th
parliamentary position at the time
and by reason of the annexing of
submissions made to the Committe
during the hearings, it provides &
excellent comparative viewpoint ¢
the various views of differen
stakeholders within the proces
regarding the form which legg
capacity reform should take and th
principles upon which such reforr
should be based. In particular,

outlines the diversity of opinior
regarding the role of guardians

the new system.

Law Reform Commissio@onsultation Pape
on Law and the Elderlh2003. Available a
http://www.lawreform.ie/ fileupload/CPS%2

2004%20and%20older/cplawandeldedsif

The Consultation Paper address
the need to reform the ward of cour
system.
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Law Reform Commissioonsultation Pape
on Vulnerable Adults and the Law: Capad
2005. Available a
http://www.lawreform.ie/ fileupload/consult
ation%20papers/Consultation%20Paper%?2(
n%20Capacity.pdf

The Consultation Paper address
the need to reform the ward of cour
system.

Law Reform CommissionZulnerable Adults
and the Law 2006. Available a
http://www.lawreform.ie/_fileupload/Reports
/Report%20Vulnerable%20Adults.pdf

The 2006 report addressed capac
in relation to financial ang
healthcare decisions as well as t
right to marry. This document |
extremely detailed in terms of it
analysis of the current system

Ireland and the role of guardians
that system.

Courts ServiceCourts Service Annu&eport
2012. Available at
http://www.courts.ie/Courts.ie/library3.nsf/(

WebFiles)/87BE463114EF96FF8E570033
953B/$FILE/Courts%20Service%20Annual?
Report%202012.pdf

The 2012 Courts Service Anni
Report provides data on th
operation of the current Wards @
Court system.

The Courts Servic@ffice of Wards of Cougt
An Information BookletMay 2003 Available
at
http://www.courts.ie/Courts.ie/library3.nsf/(
WebFiles)/E6C1CF1ED06088A1802579050
CD90/$FILE/Wards%®af%20court%20bookle

-pdf

This is an explanatory document.

Eilion6ir Flynn: Human Rights in Irelang
Available at|
http://humanrights.ie/author/eilionoirflynn/

The posts of Dr. Eilionoklynn on
the website Human Rights in Irelar
provide expert analysis of th
process of reform in Ireland over th
last number of years.

European
level

Bartlett, P. (2012). The United Nation:
Convention on the Rights of Persons W
Disabilites and mdal health law The
Modern Law Review, 75(5), 752 8.

This paper discusses a number
flashpoints where the CRPD w
require real and significan
reconsideration of English ment
health and mental capacity law. T¥
CRPD introduces a new paradig
into international disability law
relying on the social model ¢
disability. While that is no doubt
good thing, there is as yet no cle
sense as to how that is to N

implemented. After providing al
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introduction to the Convention, thg
paper considers four spédic areas
of mental capacity law: focusing @
the provisions of the Menta
Capacity Act 2005, psychiati
treatment without consent, civi
detention of people with menta
disabilities, and mental disability

the criminal system.

Browning, M., Bigby, C., & Douglas, J. (20
Supported decision making: Understand
how its conceptual link to legal capacity
influencing the development of practig
Research and Practice in Intellectual &
Developmental Disabilities (aheadof-print),
1-12

This article aims to help readers
understand the conceptual lin
between supported decision makin
and legal capacity and how this
influencing the development o
practice. It examines how th
concept has been defined as:
process of supping a person with
decision making; a system th
affords legal status; and a means
bringing a person's will an
preference to the centre of an
substituted decisioamaking process

Devin, N. (2013)Supported Decisieklaking
and Personal Autonomyfor Persons with
Intellectual Disabilities: Article 12 of the U
Convention on the Rights of Persons
Disabilities.The Journal of LawMedicine &
Ethics, 41: 792806

The objective of this paper is {
show conceptually the connectig
between supporteddecisiormaking
and the preservation of person;
autonomy for  persons  with
intellectual disabilities. This papg
discusses supported decisiomaking
based on Bach and Kerzner's mog
(a) legally independent status, (
supported decision making status
and (c) facilitated decisiemaking
status. Arguments will be mad
based on John Stuart Mill's conce
of autonomy and arguments again
it using Sarah Conly's argument f
paternalism.

Dhanda, A. (2006)Legal capacity in thg
disability rights conventian stranglehold of
the past or lodestar for the futureSyrause J,
Int'l L. & Com.,34, 429

Dinerstein, R. D. (2011)mplementing lega

capacity under Article 12 of the UN Convent
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on the Rights of Persons with Disabilities:
difficult road from guardianship to supportg
decisioamaking.Hum. Rts. Brief. 19, 8

Flynn, E., & Arsteikerslake, A. (2014
Legislating personhood: realising the right
support in exercising legal pacity.
International Journal ofLaw in Context
10(01), 81104

This paper examines the regulatiq
2T WLISNB2Y K2 2R(
granting or denying of legal capacit
It explores the development of th
concept of personhood through th
lens of moral and pdilcal
philosophy. It highlights the probler
of upholding cognition as
prerequisite for personhood or th
granting of legal capacity because)
results in the exclusion of peop
with cognitive disabilities
(intellectual, psycheocial, mental
disabilites, and others).

Flynn, E. (2013).Making human rights
meaningful for people with disabilitie
advocacy, access to justice and equality bel
the law. The International Journadf Human
Rights, 17(4), 49510

A stateoperated advocacy systel
acts as amechanism for enforcing
rights and can also support peop
with disabilities in exercising the
legal capacity. This article argu
that a right to an independent statg
appointed advocate at domesti
level is needed to realise and ma
meaningful the huma rights to
equality before the law and access
justice ¢ focusing on the expressio
of these rights in the CRPD.

Flynn, E., Arsteikerslake, A. (2014)The
Support Model of Legal Capacity: Fact, Fict
or Fantasy?Bekeley J. Int'l L., 32, 13281

Gooding, P. (2012).Supported Decisier]
Making: A RightBased Disability Concept al
its Implications for Mental Health Lay
Psychiatry, Pspology and Law, 20(3), 43
451

This article seeks to clarify th
concept of supported decision
making and toconsider its major
implications for metal health law.

Grant, E., & Neuhaus, R. (201Rjberty and
Justice for All: The Convention on the Right
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AnnexIl: Gossary of Terms

It is important to define key terms at the outset. The precise nature of guardianship systems and
access to justice mechanisms differ in each of the five countries. Yet overarching models in law and
policy can be identified. The following terms are drawonf the literature on disability law and
international human rights and will be defined for the purposes of this research.

“Access A& [ u¥doiNBeR O02yOSLIiz SyO2YLIl aaAay3d LIS2 L
procedures, information, and locatis used in the administration of justice. Persons who feel
GNRY3ISR 2NJ YAAUNBFGSR Ay &a2YS gl & dzadzZ €& GdzNy
persons may be called upon to participate in the justice system, for example, as witnesses or as

jurors in a trial. Unfortunately, persons with disabilities have often been denied fair and equal
treatment before courts, tribunals, and other bodies that make up the justice system in their

country because they have faced barriers to their access. Suclerdsanot only limit the ability of

persons with disabilities to use the justice system, they also limit their contributions é¢o th
FRYAYA&GGNI GA2Y 2F 2dzZaGA0SdQ

“Communiiyati®®’ GSN¥Ya 2F GKS /wt5 WAyOfdzZRSa f1I y:

communication, large print, accessible multimedia as well as written, audio, -lplajuage,

humanreader and augmentative and alternative modes, means and formats of comatiamc

AyOf dzZRAYy3 | O0SaaArAotS AYyF2N¥YIFGA2Yy YR 02YYdzyA Ol A
94

The term* i nt el | e c t is adriousty idafiaed.i Thie UM CRPD does not seek to define—

RA&AlIOAfAGE Ay G20FtAGe odzi adil (-&an plysidalimemal, &1 60 A€ A

intellectual or sensory impairments which in interaction with various barriers may hindearfthle

FYR STFSOGADS LI NGAOALI GA2Y Ay az20ASde 2y Iy Sl

of an intellectual disability can and should be described in many other ways including, friend,

neighbor, relative, parent, colleague, communityember, employee, employer and parent. They

may have difficulty with certain cognitive skills, although this varies greatly among individuals. We

adopt a progressive understanding that abilitigability is a continuum that all human beings exist

on at vaious stages in our lives, where disability is an infinitely various but universal feature of the

human condition. In keeping with international human rights law, as well as the standards set by

leading advocacy organizations for people with intellectusdbilities, such as Inclusion Europe, we

do not wish to define intellectual disability prescriptively. After all, definitions may vary in different

countries and we wish to avoid being ovand undefinclusive in our use of the term. Instead, for

the pumposes of this research we understand intellectual disability in the broad sense of the term as

including those who may require intensive support in almost all aspects of their lives, and those

who require support only in some areas, such as with finamcialinistration. In other words, the

AJUPID project draws on a definition of intellectual disability that encompasses a wide spectrum

including people with a range of complex, profound, or relatively slight intellectual impairments

and disabilities.

‘LégaapNBcFiStNg G2 020K F LISNE2yQa fS3IFt aidlyRAy3
to act on such legal standing (legal agency). Arusdd example to illustrate this definition is
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voting. A person may hold a formal right to vote on equal basis with others (their legal
personality is upheld). Yet a lack of reasonable accommodatismch as ramps to enter polling
stations, or plain language guidesnay mean that a person cannot exercise their right to vote on
an equal basis with othie (their legal agency is denied). Both elemeanksgal personality and legal
agencyg are required in order that a person has legal capamityan equal basis with others.

‘“Ment al i€ & @mracept used’ in ethics and law which asks that someoneonlenates
WAYRSLISYRSYy(iQ OF LI OAale G2 O2yaARSNI I NIy3aS 2F 21
of different options, and to communicate a choice. When a person is deemed to lack mental
capacity a substituted decisiemaker is typically appoiad by courts to make decisions on his or
herbehalfci @ LJA OF f £ @ dzaAy3 | WoSaid -makingSNBadGaQ adl yRI NF

‘“Procedur al ds@ teonmsed id Article 3(1) to refer to reasonable accommodations
provided in justice systems to &ndzZNB WLISNAR2ya 6AUK RAaAlIOoAfAGASAE 6K
Oty R2 AG la adzzeSOda 2F NARIKGA YR y24 a 206285

Reasonabl e a cefessmomeabssary amah appropriate modification and adjustments

not imposing a disproporticate or undue burden, where needed in a particular case, to ensure to

persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights

YR FdzyRI'YSyidGlrf FTNBSR2Yao® Il OO2NRAY 3 fhnfisofi KS (SN
RA&AIOAfAGRQ 6X0 AyOfdzRSa 27T TRBWE2ZFO RS AI0QDYXY2

‘“Substitutmadki idetarns usednin international disability law to refer to the 95
authorized appointment of someone to make a deamisbn behalf of a person who is deemed to

f 01 GKS YSydarf OFLIOAGE G2 YIF1S | RSOIOABWRY T2
typically occurs regarding decisions related to healthcare, lifestyle or financial issues, and are
typically made accody 3 G2 gKIFId Aad LISNOSAGSR G2 0SS Ay |

I 2YYAGGSS RSTAYSaYIWardzo®h (MBI BRG RSIORA aR2fyt 25aY
Substitute decisiomaking regimes can take many different forms, including plenary guardianship,

judicial interdicton and partial guardianship. However, these regimes have certain common
characteristics: they can be defined as systems where (i) legal capacity is removed from a person,

even if this is just in respect of a single decision; (ii) a substitute decisaer can be appointed

by someone other than the person concerned, and this can be done against his or her will or (iii)

any decision made by a substitute decisiroaker is based on what is believed to be in the
202SO00AQOS Go0Sal AyigRBRAIEE 2EIMESRLIGRABGA DAY OB KX
will and preferences.

“Suppor t ema kdiégame dypecohsupport to exercise legal capacity. Supported deeision
making refers to a decision made by a person, on his or her behalf, with supportdihers in
order to exercise his or her legal capacity.

A suppor t erda kdiencgi sis eotaimnused by the CRPD Committee to describe the
overarching model of support in line with Article 12 of the CRPD. It includes various support options
whicK IA @GS LINAYIFO& G2 | LISNER2YyQa gAfft | yR LINBFTSNE)
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all rights, including those related to autonomy (right to legal capacity, right to equal recognition

before the law, right to choose where to live, etc.) andhtigrelated to freedom from abuse andill

treatment (right to life, right to physical integrity, etc.). While supported decisiwking regimes

can take many forms, they should all incorporate certain key provisions to ensure compliance with

article 12 ofthe CRPD, including being available to all, even those with complex communication and
AYyGSyaAr@dsS adzZl2 NI ySSRaX yR 60SAy3a WolaSR 2y (K
LISNDODSAGPGSR +a o0SAYy AY KA& 2N Kshoud ;audeSréndily S 0 S 3
FoFrAflrofS yR O0OO0OSaaArots$s édzLJLJZ NIG&AX AyOf dzRAYy3 FlI
YIe y2i KIF@gS F00Saa G2 A GdzNF £t & 2O0O0d2NNAyYy3 & dzLl
refuse such supports. (A more compl@eS FAYAUGUAZY 27 Lmakllhg eitidzanIbeS R RS O
NBIR Ay GKS /wt5 /2YYAGGSSQa FANRG DSYSNIf /2YYS

Bupport t o ex e rrafarsdoethe bbliggten ofstatasidatiesisat gut in Article 12(3)

of the CRPD so that persons witisabilities can exercise their legal capacity on an equal basis with
20KSNB® W{dzLIR2NIQ A& y20 &ALISOAFTASR Ay | NILAOES
WSy O2YLI aasSa 020K AYyF2N)NI§ YR F2NXI§ & dzLJLJ2 NI |
Hence, support to exercise legal capacity is considerably broad, and could include personal
advocacy, plain language aids in court proceeding=sssible education, and so on.
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Annexlll: Quiding Principles Table

Thetable on the following pagealepicts the elements of the two key international human rights
considered in this projettArticle 12 CRPD (right to equal recognition before the law) and Article 13
CRPD (access to justice). The table refers to elements that were defined in the guiliiggs of

this report. The principles help to gain a better idea of what these rights mean in practice, and help
to identify steps along the way to their realization. The rights refer specifically to the rights of adults
with intellectual disabilities. Ae tables include recommendations ofvary generahature, though

we have sought to refer to specific areas of concern or specific examples of promising practices
emerging in each country. They are based on the evaluative expert opinions of researctiers an
AJUPID members.
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iii ¢ access to support ir
exercise of legal capacity
incl. right to access to justice

iv ¢ support measures rights of persons with intellectug with intellectual disability. There are example of progressive la
respecting rights disabilities and the r&nforcement of number of areas of concern, but basg that enables access t
procedural accommodations, such on pressing need we recommend: th justice for people with

v ¢ effective access to justic
ensured

vi - procedural and age
appropriate accommodations
ensured

®© © 0 0 0 ©

practices to this end.

Gaps remain in ensuring access to just
and equality before the lawfor this
group. We therefore recommend: judici
training on the support needs and humg

courtroom videolink.

© ®© © © © ©°

should be used as a launching site
similar law, policy, and practic
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Table 1.1
A. 12 & 13 Elements Finland Recommendation Bulgar | Recommendation Ireland | Recommendations
i ¢ legal capacity on equg Finland is initiating supportediecision Bulgaria is making considerab The development of thg
basis w others making measures iaddition to existing progress at the regional level b Assisted  DecisioMaking
alternatives to guardianship. Thes initiating supported decisiomaking (Capacity) Bill 2013 i
efforts should include broatased pilot programs. This active step towa Ireland is a promising
i ¢ enjoyment of legal national supported decisiemaking implementation of the provisions o example of efforts to
capacity in access to justice legislation and a suite of suppo A12 CRPD is unique in Europe 8 introduce supported

throughout Europe.

There remain gaps in Bulgarian law
ensuring access to justice for adu

introduction of judicial training,

introduction ofintermediaries, and the
removal of degrading and outdate
language to describe people wif
disabilities in law.

®© ®© © © © ©

decsionrmaking and equal
recognition before the law
for adults with intellectual
disabilities (and people w
disabilities generally). |
should be wused as a

intellectual disabilities.

However, the Bill maintain
a discriminatory
assessment of menta
capacity and should instea
be moved to a focus or
choice, and on the wishe
and preferences of the
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individual. It is
recommended that as wel
as amending the BiIll,

comprehensive audit o

vii - enabled to take part in
legal proceedings

Viii - enabled to take part in
proceedings directly ang
indirectly

laws relating to lega
capacity and access 't
justice be undertaken tg
address gaps.

ix - provided with access tq
information and
communication

X - judiciary trained about
their obligation to respect
rights of PwID.

® ®© © ©
® ®© © ©
® © © ©
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Table 1.2

A. 12 & 13 Elements

France

Recommendations

Hungary

Recommendations

i ¢ legal capacity on equal bas
w others

il ¢ enjoyment of legal capacity
in access to justice

i ¢ access to support in
exercise of legal capacity ing
right to acess to justice

iv ¢ support measures
respecting rights

v ¢ effective access to justic
ensured

vi - procedural and age
appropriate  accommodations
ensured

vii - enabled to take part in
legal proceedings

Viii - enabled to take part in
proceedings  directly  ang

indirectly
ix - provided with access tg
information and

communication

X - judiciary trained about their
obligation to respect rights o
PwID.

® 000 000 000

The use of family councils in France provides a n
practice with potential application in supporting adults wi

intellectual disability to exercise their legal capacity 4
access justice elsewhere.

It is recommended that France builds on the fantibuncil
model, which rightly identifies the interdependence of

adults with their family and other supporters, to develop t
model without requiring a denial of legal capacity based

an assessment of mental incapacity. We are concerned
Francedoes not appear to be taking steps to introdu
broad-based supported decisiemaking legislation, and wi

recommend this to occur. These steps could incld
introduce supported decisiemaking trials for people with
disabilities and others (not guardiand)/e also recommeng

introducing training of the judiciary on disability rights, a
introduce procedural accommodations. While there

considerable training for guardians, we recommend tf
other support persons are ensured education and train
for fulfilling their role, including by emphasizing the will a

preferences of the key person.

90 00 00900 000

Hungary has initiated supported decisioraking
practices and has created a role for professio
supporters and preliminary legal statements to supp
adults with irellectual disability to exercise leg
capacity and access justice.

Yet Hungary still has unacceptably high rates of pa
and plenary guardianship, and a number of barriers
access to justice remain. Plenary guardianship mus
abolished immediatgl. Further, although good practic
in supported decisiomaking exist, there is a stron
need to implement supported decisianaking
initiatives, to build upon them so that they are accessi
to Hungarians with intellectual disability, and ¢émsure
that the provision of supported decisiomaking is
separated from guardianshipat presentthe distinction
between supporters and guardians is not clear enou
In the specific realm of access to justice it is g
recommended that Hungary bolster its effotts ensure
the possibility for direct testimony of adults wit
disabilities. Finally, adults with intellectual disabil
should have legal standing regardless of their me
capacity status.
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AnnexIV: Template for data gathering from partner countries

1.

Access to Justice for persons with Intellectual Disabilities (AJuPID)
Workstream 1: Research

Activity 2: Comparison of legal protection laws and model#\ctivity

Template for data gathering from partner countries

Please read attached country reports from ANED (DOTCOM) and FRA — and provide any
new information or updates (from 2010) on the following issues:

Any currently proposed reforms to the systems of legal guardianship (including both plenary and

partial guardianship) — especially on the following:

)

K)

Procedures for challenging the appointments of guardians, specific decisions of guardians, or
review/removal of guardians

introduction of less restrictive alternatives to guardianship to support individuals in the
exercise of their legal capacity (without removing their legal capacity)

data on numbers of cases where individuals

- have successfully and unsuccessfully challenged the appointment of guardians

- had guardians removed (comparing to failure of removal of guardians) and

- had legal capacity restored (comparing to failure of restoration of legal capacity).

Please provide information on the participation of people with intellectual disabilities in the
justice system and provide any updates from existing reports on the following issues in civil
and administrative proceedings — with particular reference to the relevant legal proceedings
(statutory review of guardianship, revocation of guardianship, property, choice of where and

with whom to live) wherever possible:
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K)

p)

q)

law, policy and practice on persons with intellectual disabilities rights’ to seek legal
assistance (including eligibility for free legal aid) and to directly instruct legal
representation

legal standing of persons with intellectual disabilities to initiate a court or tribunal action
(in civil and administrative cases) or to make complaints to dispute resolution forums,
including arbitration and mediation mechanisms, and recourse to domestic complaints
mechanisms of last resort, including the Ombudsman/NHRI

legal mechanisms or practices in the justice system which require judges to personally
meet with people with intellectual disabilities who are the subject of a case and regulations
for this process

rules of evidence and procedure which enable people with disabilities to give direct
testimony in court — and any regulations or reported cases involving the use of
interpreters, or other communication supports — including augmented and alternative
communication, facilitated communication, or total communication

procedural accommodations which enable persons with intellectual disabilities to
participate in court proceedings — including the design of court rooms and proceedings,
and the use of video testimony

the role of intermediaries in communicating the views of persons with intellectual
disabilities to the court and procedures or regulations regarding who can be an
intermediary (parent, guardian, advocate, lawyer, litigation guardian/guardian ad litem,
social worker, other professional, other family member or friend) and what the scope of
their role is (ie. only to present the person’s views to the court or to also suggest to the
court what the possible outcome should be in the case, based on the individual’s ‘best
interests’ or other criteria).

the role of guardians (if any) in initiating procedures, challenging court and administrative
bodies’ decisions on behalf of or together with persons with intellectual disabilities placed
under guardianship — and how commonly such procedures are initiated, and the outcomes,
if known, of such procedures

any existing or proposed elements of compulsory training for guardians and/or support
persons on the rights of persons with intellectual disabilities and effective communication

techniques
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s) any existing or proposed elements of compulsory professional training for officials in the
justice system (lawyers, judges, clerks, notaries, etc.) on the rights of persons with

intellectual disabilities and effective communication techniques.
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